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others of her class. 

The cruisers were built, fitted out, armed, supplied, 
and manned in England, and generally by English- 
men and with English funds, and they sailed from 
English ports after notice to the Grovernment of 
their character. They received their captains on 
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INSURANCE CLAIMS, 



AND ESPECIALLY THOSE OF 



MUTUAL INSURANCE COMPANIES. 



The courses pursued and opinions expressed upon 
these topics compel a review of them. 

The graphic words of Mr. Gushing in his history 
of " The Treaty of Washington," and the discus- 
sions, widely read, will dispense with many cita- 
tions and reflections. 

To insurers, the origin of the whole was the de- 
struction at sea of unarmed merchant vessels and 
their cargoes by armed cruisers — the Alabama and 
others of her class. 

The cruisers were built, fitted out, armed, supplied, 
and manned in England, and generally by English- 
men and with English funds, and they sailed from 
English ports after notice to the Grovernment of 
their character. They received their captains on 
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board in England or soon after sailing, and some- 
times a few other officers, who claimed to be appointed 
by the late Confederate organization, and who 
carried its assumed flag — but sometimes used the 
English flag. They acted by arrangement and with 
the plan and object fully known; and, with the 
exception of these officers and flag, the whole mari- 
time part was substantially English. 

By whomsoever owned, there was governmental 
negligence in letting the cruisers sail, as they did, 
from English ports, without check or restraint. 

None of the vessels or cargoes destroyed were ever 
brought into port for condemnation after seizure. It 
was known that they could not be. There were no 
open pprts. 

No investigation was had during the war as to 
the rightfulness of the captures, nor opportunity 
allowed for it, or for the separation of neutral or 
friendly property from hostile, nor was it contem- 
plated that there would be any. There was no 
such necessity nor danger, even if the vessels were 
regularly captured, as by settled rules, permitted or 
justified their destruction. The vessels destroyed 
were not warlike nor dangerous. 

If an enemy could hold them until trial and con- 
demnation by regular authority, he might do so. If 
not, he must let them go. Neither vessels nor 
cargoes could be sold or disposed of without a formal 
condemnation. A purchaser for full value would 
get no title. Modem rules do not permit such de- 
struction. (Note A, in appendix.) 
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By departing in this particular from principles of 
public law, all persons concerned in the affair, 
all who contemplated, assisted, or connived at it 
(whether English or Confederate) were responsible 
to the sufferers for the injury sustained. The de- 
struction was illegal and unauthorized. Neither the 
flag, nor the authority of any naval officer, was suf- 
ficient to authorize the destruction of such unarmed 
vessels and qargoes. 

The seizure failed, and must necessarily fail, be- 
cause the war must end, and did end, without any 
condemnation or sanction by legitimate authority. 
The actors were in no way shielded nor protected 
from personal responsibility. The English Grovern- 
ment was especially responsible for the acts of En- 
glishmen ; but, also (whether the cruisers were En- 
glish or Confederate in ownership or origin) for its 
neglect to restrain them, being well informed of the 
destructive plan, the intention, the object, and the 
danger, and practically doing, nothing to stop them. 

The difference between the rules on land and 
those at sea are important to be noticed, because so 
many of our citizens, and so many in Congress and 
in office, have but recently come from our civil war 
in districts proclaimed hostile on land. Officers and 
soldiers deeply engaged in that war may be unac- 
quainted with the rules at sea, except, perhaps, by 
a very hurried and general view, and they are apt 
to overlook the fact that rules to prevent the de- 
struction of vessels and cargoes at sea are very well 
settled, however different may be the law or the 
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practice about "booty" or destruction on land. 
The military officer — supposed a General, or within 
reach of general orders ; and if a subordinate, under 
control — ^niay be allowed a certain discretion in or- 
dering property to be destroyed, or permitting its 
destruction when simply in his way, or when pro- 
tecting or likely to protect, or directly strengthen- 
ing a hostile force, as well as when of itself im- 
mediately dangerous or contraband of war. He is 
not bound to have any trial or decision by others, 
to determine the rightfulness of his captures, when 
secure of the approval of his General. Accordingly, 
his order to destroy protects the subordinate, and 
he, acting judicially, is himself protected from 
direct responsibility in many instances. 

Destructions of this cliaracter^ however great the 
private loss, become one of the disasters of war, for 
which no compensation can ordinarily be recovered 
by private sufferers. The actors cannot be prose- 
cuted. But even these destructions are too often wan- 
ton or unnecessary, and in modern times have re- 
ceived some check in favor of non-combatants. 
(JSote B.) 

The rule is different at sea, in respect to the de- 
struction of unarmed merchant vessels and cargoes, 
not of themselves dangerous ; and for several good 
reasons. Cruisers at sea, in charge of inferior offi- 
cers, traversing a public highway, must meet and 
examine many neutral and unarmed vessels of dif- 
ferent nationalities far from succor or observation, 
and must therefore be controlled by such public 



laws and rules as will prevent a reckless officer from 
secretly committing trespasses upon the defenceless. 

A large proportion of armed vessels were private, 
at least up to Queen Elizabeth's time, and have often 
been so since. They had not such officers, discipline, 
and pay, as could be relied on to control their 
greed or prevent them, far away from home and 
out of sight at sea, from destroying neutrals or 
threatening destruction, unless paid. This was 
shown by the Algerines and by the great number 
of privateers who turned pirates — seizing the prop- 
erty of friend or foe, and continuing to cruise and 
seize long after the regular war was terminated. 
Captain Kidd made this course famous, by being 
commissioned to cruise against such privateers 
turned pirates, and then by turning pirate himself. 
(See HoweWs State Trials^ vol. 14, p. 147.) 

Another reason, perhaps, was that many were in- 
terested in vessels and cargoes, as sellers, by credits, 
by joint ownership, by insurance, and otherwise. 
The loss, by destruction, or sale would seldom fall 
upon the enemy alone, and might injure friends more 
than foes. Captures at sea, especially when involv- 
ing neutral property which might be insured by 
any one, friend or foe, frequently came before sov- 
ereign authorities capable of enforcing their rights 
and the rights of their citizens ; who insisted upon, 
and could not safely be denied, a j udicial investiga- 
tion and decision before a tribunal of character 
and intelligence whose opinions settled the law. 
These and the like reasons have doubtless occasioned 
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the marked difference between the courses and rules 
on land and at sea. But whatever the reasons, or 
the absence of reason- for the difference, the law is 
very well settled for the sea. It was invoked by 
the English Government and admitted by ours in 
the affair of the Trent. And it is very important 
to be borne in mind, because it shows beyond ques- 
tion that the Alabama claims came within the rules 
and principles of claims for private injuries — ^for de- 
struction of private property — ^not authorized by 
national law, as arising from war, under any flag, 
and not prot ected by a flag or any officer's order, 
and not within any rule of judgment or discretion 
which might prevent direct responsibility to the 
owner. 

The Confederate officer and flag were attempted 
to be held out as if alone responsible ; but they were 
a mere pretence and cover, besides being insuffi- 
cient for the object. It was the unsound claim of 
the English government that the mere officer aod 
flag made all the results a part of the civil war. 
This was not true, and it was repudiated by the 
decision at Geneva. On the contrary, the abuse of 
English neutrality entitled the oioners of the cap- 
tured vessels and cargoes to a restoration at the hand^ 
of the Ejiglish Government. Our highest Court, re- 
viewing the general law and acting impartially, had 
clearly expressed this in 4th Wheaton^s Reports^ 
p. 298. (See note A.) 

What did the Confederacy gain or contemplate 
gaining by destroying non-combatant or neutral 
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merchant vessels and their cargoes at sea ? Nothing, 
except merely the favor and friendship of the 
English, who were to take their tobacco and cot- 
ton. They iritated the stronger and more numer- 
ous party here, and in fact strengthened the North- 
ern army and navy. News of the intention of the 
Confederate chiefs to issue letters of mark and 
reprisal against Northern commerce came rapidly 
to New York, and turned owners of vessels and 
cargoes, and their friends with wealth and enter- 
prise, at once actively and strongly against the 
Confederates, increased the subscriptions for loans, 
and soon sent the merchant ships and the sailors to 
aid the war. (Note C.) If it was thought that 
it would be otherwise, it was as great a blunder as 
ever was committed by blind and infuriate mad- 
men. But the plan was doubtless understood by 
its principal authors. For they knew it had long 
been established among civilized nations that such 
courses of unnecessary destruction so resulted and 
were impolitic^ and that the most able and skillful 
warriors had carefully checked and prevented all 
avoidable destruction of private property. To de- 
stroy or coerce the hostile government, its armed 
forces, and warlike power was their object, and with 
these in a direct manner they alone contended. The 
opposite course demoralized their officers and men, 
and excited and envenomed, without seriously 
weakening, the fighting force of their adversaries. 
When, if on rare occasions, a different policy as to 
destruction might be feasible on land, it must have 
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a special and exceptional object at a particular 
place. And although the power to destroy has 
been claimed, and sometimes exercised, by the 
military officer on land, free from responsibility, 
happily for the rights and interests of neutrals and 
non-combatants, and in restraint of the barbarities 
of war, it is limited and stopped by settled rules at 
sea. 

Then, it is asked, what was the motive and plan 
of these destructions at sea ? The answer is, merely 
to please the English, and entice them to break the 
blockade, to take and use Confederate cotton exclu- 
sively, and to be allies in the war. Cotton espe- 
cially was involved in the scheme, as it was thought 
England would be distressed without it and would 
run many hazards to obtain it. But so far as 
Englishmen, to their dishonor, took the bait and 
entered into such schemes, favoring the rebellion, 
they did it to promote, unfairly, their selfish inter- 
ests and to gain the business by aiding in the 
wrongful destruction of their competitors, to whom 
they were bound by treaties of peace and friend- 
ship. We judge of the motive by the immediate 
and necessary eflfect. American ships, built, fitted 
out, and provisioned before the war at peace prices, 
free from taxation for any great government debt 
or expenditure, carrying cotton North and cotton 
manufactures everywhere, and insured at no loss, 
were successfully competing with the English for 
the carrying trade and the commerce of the world, 
such as bringing tea from China, coffee from South 



America, and whale oil from Behring Straits, not 
only for America but for Europe. The destruction 
of American vessels and their cargoes by the 
cruisers had a direct and immediate effect to favor 
•English vessels, cargoes, and commerce everywhere. 
Americmn vessels, with their productions and manu- 
factures, — cotton, tea, coffee, or oil, — as cargoes, were 
almost driven from the seas, and a complete monop- 
oly of the carrying trade, especially of cotton and 
cotton goods, was presently transferred to others, the 
English being chief This was a great and immediate 
benefit to the English, and well known to be so. 

This was not by the cost of insurance alone, 
although that took the blame, but by all the sur- 
rounding difficulties, by the high war prices of 
everything here, by the taxes, by the enhanced cost of 
men, of provisions, and of vessels, by the absorption of 
funds for the government, and especially by the 
limited supply and the cost of cotton and cost of 
cotton manufactures. The combination of all these 
was such as prevented any equal competition with 
the English during the war and embarrassed it after 
the war. 

Cotton and cotton manufactures, to say nothing 
of tobacco, had become largely the basis of com- 
merce to China and elsewhere, and naturally affected 
all. But grain and provisions of all kinds, as well 
as other manufactures under its wing, were making 
their way as exports, and encouraging agriculture, 
while Yankee machines and manufactures were 
encircling the globe. 
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The cost of insurance was a test or measurement 
of the direct effect of past losses and of threatened 
courses, as applied to losses apprehended. It was a 
measure of apprehension merely. 

But marine insurance was and is a very open 
business, practiced all over the world, and which 
any one can pursue on a small or a large scale, and 
either as an individual or by taking stock in a com- 
pany. Owners of ships and of cargoes can be their 
own insurers when they choose. They can readily 
combine together or with others, and thus make a 
strong insurance whenever needed. They did so in 
the origin of insurance in this country, (Note D), 
and they are compelled to do so whenever strangers 
do not choose to insure for them upon satisfactory 
terms. When they get no insurance, they of course 
take the whole risk themselves ; and they gain by 
this course if the prices charged for insurance be too 
high. . There is as little ground or pretense for 
blaming underwriters for the price of insurance, if 
thought to be too high, as for blaming the ship- 
builders or farmers for the prices of vessels and pro- 
visions. 

But there was great disappointment and suffer- 
ing. The cost of insurance (as estimated in ad- 
vance) was one of the first things that strained the 
pocket and indicated certain losses. Some, there- 
upon, scolded at underwriters as charging too high. 
Overcome in argument by statistics — by actual 
losses— such persons resorted to a merely popular 
outcry against large insurance companies, and raged 
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especially against the largest and most successfal, 
and thus stumbled upon the New York mutual 
insurance companies, and even continue yet to rail 
at them unjustly. 

As these mutual companies were carefully planned, 
after great experience of difficulties, under the be- 
lief that they would be more free from objection 
than any others ; as iiiey have had a fair experience 
of thirty years to develop their peculiarities, and as 
they have suflfered the heaviest by paying the 
largest amounts for the vessels and cargoes (and 
more especially the cargoes) destroyed by the Ala- 
bama and the other cruisers of her class, it seems 
necessary to explain their system, conduct, and 
position. 

They are, in fact, mere combinations of persons 
who pay premiums of insurance to average and ap- 
portion (and, if possible, lessen) their losses. 

For the limited purpose of lessening the severity 
of accidental losses upon each, they become asso- 
ciates and copartners in respect to losses under the 
name of an insurance company; taking care to 
select approved and experienced men as their agents 
to attend to this separate part of their business. 

All the capital of these companies and all their 
receipts are merely from premiums of insurance paid 
by these copartners. On .the other hand, all their 
payments are the losses (deducting savings), and 
the mere expenses of their officers and offices, which 
last form a very small per centage upon a large 
business, if the charges appertaining to each loss be 
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treated as a part of the loss. The officers invest 
what they hold as well as they can ; keep a distinct 
account of each year's business ; and after a brief 
period required for mere safety, having ascertained 
the surplus, pay it hack with interest to the persons 
who paid the premiums from which it arose — the co- 
partners for that year. 

Some machinery, of course, is necessary for all 
this ; but the general idea is very simple. By the 
payment of premiums a fand is formed by asso- 
ciates, sufficient hy estimate to cover risks ; and the 
surplus not required for actual losses and expenses, 
is returned. The losses are mathematically averaged. 
Different interests are carefully examined and ad- 
justed, and as far as practicable by mathematical 
rules. The idea of gambling is put as far as possi- 
ble aside, and all just objections removed. 

The premiums, of neccessity, are always estimated. 
Is there any great wrong done if they are liberally 
estimated^ when the surplus is to be returned and 
may thereby be returned sooner ? It is agreed that 
they should be estimated as nearly correct as pos- 
sible, and for this purpose statistics and competition 
are freely and extensively used. While statistics 
are the crucible test, competition affects estimates 
in advance and is the practical worker. 

By statistics — by experience — it has been found 
that ordinary — a/rinual — ^losses can be very exactly 
computed and averaged. But there are ext/raordi- 
nary losses, not annual^ which sometimes occur and 
which are beyond all regular computation. 
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These must be provided for by the prudent and 
cautious, and these, variously estimated by different 
minds, create the whole difficulty. 

The great fires at Chicago and at Boston were 
of this extraordinary character — not annual, — ^and 
should have been within the apprehension of fire 
insurance companies taking pay for such risks. It 
was only neccessary to scatter their risks over a 
wider field. Similar great devastations occasionally 
happen at sea — ^not annually ; but so often that they 
have to be considered in fixing a price for risks, and 
ought to be met by payments — not by bankrupt- 
cies — when they occur. 

The manner in which these extraordinary losses — 
not annual — are guarded against and met by the 
mutual companies seems strangely misunderstood by 
some who have little acquaintance with them. It 
consists in charging more for premiums than the 
exact computations for ordinary annual losses would 
require, merely to guard against and to cover the 
extraordinary and uncomputable risks, not annual, 
which every one knows may at any time become 
realities. Gathering in this manner a surplus 
above the ordinary annual losses and expenses, they 
hold this surplus a reasonable time as a capital 
merely to see whether any extraordinary disaster 
calls for it, and then pay it hack with interest to the 
persons who paid the premiums out of which it arose, 
or to their order. The extent to which this accumu- 
lation of a surplus shall be carried, is a mere matter 
of prudence and discretion. The right to transfer the 
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surplus is a very material part of its value. Each 
person who has paid a premium can at any time sell 
out his right, if he do not choose to hold his position 
and hold the risk himself. Of course the buyer 
takes exactly his place, and this favors competition. 
The premiums are fixed daily, as the property is 
moved ; the settlements are annual. By this plan 
the merchant ascertains as accurately as possible 
the cost to him of his merchandise, with its expen- 
ses and risks, and can arrive at the proper price to 
be charged to his customers^ in the clearest manner 
possible, and all of them alike; which last is impor- 
tant and necessary, by reason of their competition 
in business. Without some reflection or experience, 
the practical importance of all this might be over- 
looked. But when the risks on goods coming from 
different places, and the risks on different kinds 
and qualities of goods coming from the same 
places, are found to be widely different, the pro- 
priety of statistics and rules becomes apparent. 

For thirty years this mutual plan has proceeded 
in New York, with success to a few companies and 
with disaster to others. About nine companies 
now do business ; but three of them of thirty years' 
standing may be separately considered as examples 
of the plan. (See Note E.) 

This mutual plan, in the estimation of many com- 
petent judges, has become a great aid to commerce, 
a public economy, and a benefit to those who do not, 
as well as to those who do, insure. 

It has been loosely said, a man gets insured that 
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he may be able to sleep soundly. The risks of rise 
or fall in prices, of finding and keeping a good stock 
and good customers, of getting pay for sales, and of 
losses by a fluctuating paper-currency and by many 
frauds, are quite enough for anxiety to the wakeful 
mind of a merchant. But he must keep his credit 
good as a necessary part of his business, and must 
avoid great hazards which would result in bank- 
ruptcy. And this, small dealers, men of moderate^ 
means, cannot do, if any can, without insurance 
against marine disasters. To them, therefore, in- 
surance is almost or quite a necessity. 

But besides this, the merchant who incurs the 
risk of a sea voyage with his merchandise, needs an 
average computation to determine how much he 
must charge his customers for each parcel, to realize 
on his whole business a fair profit. And the ship- 
owner must make the like computation of the value 
of his risks for each voyage, to regulate his charge 
for freight. 

And where competition comes in actively among 
mauy merchants and many vessels, the necessity of 
skill, care, and equality in these respects, has an 
increased importance. 

At the present day there are few unwilling to 
allow the fair merchant a " living-profit " from his 
whole business ; and his customers are as much in- 
terested in his apportionment of that profit equally 
and fairly upon the different articles which they 
separately purchase (one purchasing one article 
alone, and another others),, as they are in his not 
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charging extravagantly. Competition < proves the 
best ruler, if upon fair terms. 

The curious debate among retail purchasers and 
the clerical decision at Boston, in 1633, (reported 
in 1 Winthrop^ Journal^ 116, etc.), which required 
the merchant, without increasing his selling prices, 
to bear in disordered times the losses by great 
disasters, and which compelled the merchant (when 
merchants and merchandise were very scarce) to 
cease business and let the clergymen or others 
(Hugh Peters ? and W. Hibbins ?) go abroad and 
buy and send back a stock of necessary goods — 
(the active man losing all he was worth, his fret- 
ful wife getting badly punished, and the clergy- 
man never returning but taking up other business 
no better) — ^will scarcely be repeated by wise men 
now. Nor will a ship-building governor succeed 
in fixing the ship-carpenters' wages by law at a 
limit of only 1^. &d. or 2s. per diem, with no limit 
of hours for work. Both rested upon the same 
one-sided selfishness, ignorance, and despotic dis- 
position, by which each man in power would, by 
statute, define (his own) and enforce upon others 
religious opinions or creeds, as well as limit prices 
and wages (to be paid by him), and compel others 
to work for them. They were one-sided laws, 
based only upon the private interest of a class, 
narrowly viewed, and requiring a despotism for 
their enforcement. To such, it may be useless to 
attempt any explanation of insurance ; but to 
others it may save some labor. 
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The grand and special object of insurance is to 
average losses so that all concerned — ship-owners 
and merchants — shall pay their fair, just, and equal 
share of all the disasters, instead of having each in 
succession fall, with crushing weight, upon the acci- 
dental loser, and not only destroy him, but destroy 
all others who trust him or depend upon him. In- 
surance is, in fact, indispensable for the numerous 
small dealers who must have credit ; and it is a 
necessary means by which alone they can compete 
with the large capitalists. But so far as this plan 
of averaging losses extends, if that were all, no 
insurance is needed by the large capitalists, such as 
the merchant A. T, Stewart, who has goods constant- 
ly coming, and by many different vessels ; or such 
as the ship-owners who own small interests in many 
different vessels scattered in every direction, be- 
cause by the generality and magnitude of their 
aggregate transactions they arrive at an average 
for their business, which they cover by their prices 
for freight or merchandise — ^taking care, of course, 
by sufficient prices and profits to be on the safe 
or winning side. 

But upon the mutual plan, which merely averages 
the losses and expenses of all and pays back the 
surplus, it is made the interest of many large deal- 
ers to insure ; and the small dealers are therebv 
placed upon an equal footing, in this respect, with 
the larger. There are some other points, such as 
getting discounts for cash, or upon large purchases 
in which there is an inequality. 

2 
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In either way, with or without insurance, the 
unavoidable losses by disasters must be borne and 
he averaged. 

The surplus of premiums, after paying losses, be- 
ing returned with interest, the only question foj* 
consideration, in respect to the economy and pro- 
priety of an insurance company, well managed, is 
whether the mere expenses of the insurance office and 
officers can be compensated in any way by valua- 
ble services and savings. 

1. It is believed the mere division of labor and 
care, producing greater attention and skill, results 
in a substantial general saving. A great part of 
the labor, even the averaging, would be necessary 
for the merchant and for the shipowner, each for 
himself, if there were no insurance ; but it would 
have to be performed under difficulties, without 
facilities, without general statistics, and without 
accuracy, at a waste of time and labor, by many 
persons variously situated, which would be more ex- 
pensive in the aggregate to the merchant, to the ship- 
owner, and to the community than the plan of a com- 
pany organized for the purpose, to do the work for 
all. There are two other distinct considerations. 

2. The saving to the community by refusing to 
take bad risks, such as insufficient vessels or im- 
proper outfits, or by charging the smallest premi- 
ums for the safest vessels, and charging higher 
prices for vessels, outfits, or voyages, not so well ap- 
proved, and not deemed so safe, works silently and 
steadily upon a large scale, and ought not to be 
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disregarded. The jwoger form of considering this * 
is, to ascertain whether jwarsons not insuring take 
more or less care in this respect tiaian those insuring 
do, when thus aided by insurance oompanies. It 
may be admitted, as to the insurance of vessels and 
freights, that this part has not been so successful 
as it ought to have been in preventing bad risks, 
insuflBcient vessels, or improper outfits; but for very 
palpable reasons. These reasons embrace the great 
and irregular competition for freights and for every- 
thing, including insurance and the successful efforts 
of the reckless or dishonest. Too many vessels have 
been poorly built, and bad voyages made up and 
planned, by reckless or dishonest men, under the 
idea that they will manage to get insurance, regard- 
less of what waste or disasters may happen. The 
shipowner is the one- to be held responsible for 
these defects. The insurer, not present at the build- 
ing or the outfit of the vessel, nor having any con- 
trol of it, of course may be deceived ; but so also, 
and more easily, may the shipper of cargo or the 
passenger; and upon this point juries, affected by 
neighborly sympathy for the private loser, have 
failed to protect cargoes owned by strangers, and 
have also failed to protect insurance companies 
viciously declaimed against as monopolies, by re- 
fusing to enforce, as they might, the warranty of sea- 
worthiness on vessels and outfits, which every policy 
of insurance by law includes. This is a practi- 
cal injustice, and of course brings a punishment to 
the community. But overcoming this difficulty, 
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or in spite of it, there is still a gain to the commu- 
nity by insurance. 

The ordinary shipping merchants, many of them 
acting for others, under orders for goods and es- 
pecially small dealers, of whom many thousands are 
represented by one insurance colnpany, have no time, 
nor skill, nor opportunity to ascertain, each for him- 
self, the qualities of vessel, owners, master, and 
crew, or the plan of voyage, outfit, stowage on 
deck or under deck, etc., for the purpose of determin- 
ing what degree of confidence may be placed in 
them. They need some plan and organization, if 
not to aid them in this labor or to attend to it for 
them, yet to check them and help the stranger. And 
this, 08 to cargoes^ is done better than they could or 
would do it for themselves ; and the result is indi- 
cated to them by the rate of premium charged for 
insurance. Before shipping they ask the rate of 
premium, as well as the rate of freight. Their princi- 
pals fee] this and insist upon attention. If a high 
rate for either be required, they have to stop and 
seek others. It results that a poor vessel must sail 
for less freight or have more difficulty in getting 
freight ; and it is felt to be the interest of owners to 
have good vessels. This is a very effective and 
constant check, and produces good results. 

The experienced eyes of inspectors, and the pun- 
ishment by losses which errors and oversights en- 
tail, keep up the vessels, the oflScers, and the voy- 
ages insured, to a better class and in greater safety 
than they otherwise would be kept. Insurance 
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against loss of property secures a better protection 
and greater safety for property than passengers are 
able to secure for their lives, wherever a crowd is 
pressing to go. (See note G.) 

The best eflfect from life insurances, which have 
grown up by an imitation of the marine insur- 
ance plan, would be to have such results in sav- 
ing the lives of passengers. But we have not 
reached that. 

Congress, the majority representing interior 
masses, has seldom acted in much harmony with 
marine underwriters. Recognizing the difficulties 
as developed, especially affecting passengers, it has 
attempted many special regulations, intended 'to 
save lives, which are dependent for efficiency upon 
an observance of set forms and an array of office 
holders, and which may not deserve so much confi- 
dence in checking abuses and preventing losses as 
greater concurrence with the long tried method of 
insurance might claim. (See note H.) 

3. The greater and more direct advantage of in- 
surance is in checking waste, by affording prompt 
relief in case of disaster, and by pursuing the pro* 
perty in distant and exposed places- and recovering 
it from the hands of those who would give no ac- 
count of it. If these be permitted to hold it and 
profit largely by distresses they soon encourage new 
disasters. The scattered and helpless owners of 
cargo and the distant and inefficient owners of ves- 
sel, too often leave vessels and cargoes in distress, 
greatly exposed to damage or loss, and at the mercy 
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of the greedy and dishonest ; giving no assistance 
to the helpless officers and crew, and providing 
neither funds nor other means of relief. While by 
prompt relief, now much aided and hastened by the 
telegraph, and by known skillful agents and credit, 
it daily happens that losses of very large amounts 
of property are either prevented, or reduced to their 
lowest limit. It is found expedient by underwrit- 
ers on some occasions to pay the amount insured 
and take substantial charge of the property in order 
to realize the most from it. The owner, unwilling 
to wait tediously for recoveries or savings, often de- 
mands this, and the courts compel it, from which 
results the necessity to underwriters of looking 
after savings, and of being prepared for this busi 
ness. 

Some curious distinctions between the common 
insurance against fire on land and the insurance of 
vessels and cargoes at sea, are important to be 
borne in mind. 

One is, that the marine insurer takes a share in 
the adventure (as it is called), when the injury or 
disaster occurs, and then becomes a copartner to 
the extent of hi& insurance, and in proportion to it. 
If he insure $500 on property valued at $1,000 and 
half of that property be lost, he pays but $250 ; i. ^., 
half of his insurance, because half is saved. By this 
plan, every insurer, though he subscribe but a small 
sum, becomes proportionately interested in savings 
as well as in losses, the owner retaining a share 
also in all savings until he insures for the full value. 



But fire policies on land are warranties against 
dnmage ; so that if $500 be insured against fire, on 
property worth $1,000, and the property be dam- 
aged by fire to the extent of $500, or any less sum, 
the insurer pays the whole damage^ leaving the owner 
to make what he can out of savings. The fire insur. 
ance policy has no reference to value, except as the 
damage may be limited by the extreme value of the 
property before the fire. The whole damage has to 
be paid within the limit of the amount insured. 

Another difference is peculiar. It is one of the 
terms and rules of marine insurance, that when a 
damage or disaster occurs which involves a large 
proportion of the value, or involves an outlay atid 
serious hazard of losing what may be expended, the 
owner may notify his insurer that he cedes or aban- 
dotis the property as it then is (including sav- 
ings), and claims what is called a total loss ; mean- 
ing the whole value, as insured. The law books 
are very full of decisions establishing firmly this * 
right, and defining the circumstances — extremely 
various — ^under which it may be exercised. The 
owner says to his insurer, " Take the part insured 
by you; bear its hazards and expenses; save what 
you can ; pay me the valuation — the value before 
the disaster." This is technically called claiming 
and paying " a total loss," which means the whole 
valuation. For the purpose of acting under this 
rule, there is generally an agreed valuation, made 
in advance and inserted in the policy. But if not 
agreed to, it being a matter of much importance 
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there are fixed and well settled rules for arriving 
at the valuation ; and especially so in respect to 
imported or exported goods ; and one of these is, 
that the valuation for insurance includes the in- 
voice cost, the shipping expenses, and the premium 
of insurance ; i.e.^ all that the buyer of the goods 
has to pay for them, including the insurance. ( Note I.) 
The custom of business has resulted in the prac- 
tise of inserting the valuation by agreement in mod- 
ern policies ; yet the custom is based upon the 
rules applied to open policies. For the facility and 
rapidity of business, and especially for the safety of 
the banker, who often advances the first cost of 
goods upon the security of a bill of lading and the 
policy of insurance, custom has produced quite ex- 
act methods for arriving at this agreed valuation. 
The merchant who buys, the banker who advances 
the cost and gives credit, and the insurers are often 
all strangers to each other ; and the propriety or 
nesessity of acting upon well known rules, and of 
having an agreed valuation in accordance there- 
with, will be apparent to any one who reflects upon 
the topic. Every insurance of a part refers to the 
valuation to define what part or proportion is in- 
sured. $100 insured on property valued at $1,000 
means one-tenth insured; while $100 insured on 
property valued at $200, means one-half insured. 
When the owner has covered the valuation by in- 
surance to that amount, all other insurances are in- 
valid. While in fire insurances all the insurers pay 
p7*o rata^ in marine the first that reach the valua- 



iNSimAKOE CLAIMS 26 

tion take eflfect, and the others do Dot apply, and 
the premium, if paid, is paid back. Thus the prac- 
tical importance of an agreed valuation, or one upon 
a definite and settled basis, is very great. A suf- 
ficient valuation is requisite for a sufficient insur- 
ance. An excessive valuation is the only way of 
getting an excessive insurance, which insurers seek 
to avoid. The merchandise moving^ greatly changes 
its actual or market value as it moves. And as the 
insurer may, at his election^ abandon and claim a 
total loss in many circumstances, where there may 
be a large amount of savings, it is important to know 
exactly what is the valuation, in order to judge of 
the propriety of abandoning, and to govern the 
election and conduct throughout. 

Another result has originated perhaps from these 
rules and the mode of doing business, which is very 
important under the Geneva award. 

It has long iSeen the fixed law, that when the in- 
surer pays the fall valuation he takes the savings 
in any form arising for the share insured, and he 
takes all rights of action and claims for the injury 
which occasioned the loss. He is a mere purchaser 
at an agreed price for the whole adventure. If an- 
other has been faulty in occasioning the loss, the 
insurer, paying the full value, may sue the faulty 
party and recover. This (sometimes called subroga- 
tion) is very thoroughly established as the law. 
The Supreme Court of the United States has repeat- 
edly so decided. No court now denies it. It has 
long been the rule. (See note J.) 
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And it is very important in many aspects. Mncli 
higher premiums of insurance must be charged with- 
out it. All the careless and dishonest who deal 
with insured property will have a jubilee without 
this right to pursue them. 

All these differences of plan and rule and differ- 
ent modes may have been little considered by per- 
sons used only to fire insurance. But they are well 
founded, have grown up from experience, and are, 
in fact, of great necessity, arising from the different 
kinds and situations of property insured, and its 
distance, mobility, and exposure, and from the vari- 
ous persons and interests concerned. 

And marine companies often require instant and 
great outlays heavier than the eventual loss to stop 
a disaster. The master, with his vessel in distress, 
must have money, and will pledge or sell vessel or 
cargo at great loss unless relieved or assisted. 
Mere notes for premiums cannot be used and relied 
on for these outlays, nor for prompt payment of 
great losses. The insurers have to accumulate 
funds and convertible securities, and to arrange 
plans for large credits and for payments at distant 
places upon short notice. 

Thus sitttated^ Insurance Companies v)ere great 
losers hy the civil wa/i\ 

Large amounts were lost under policies issued 
before the war broke out, and for premiums im- 
possible to be called war premiums. For if the 
policies contemplated the possibility in losses of all 
possible things, they yet had not in view, in fixing 
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the rate of premiums, sucli strange occurrences as 
took place* The prices charged before the civil war 
were those of piping times of peace, and of great 
competition for insurance. Who could have contem- 
plated, in advance, the darkening or the destruction 
of the lights and lighthouses along the whole south- 
em coast, and that vessels from Europe, from China, 
or from South America, bound to New York, would, 
in the absence eif such lights, from not sounding? 
from currents or from treachery, be stranded on the 
coast of North Carolina ? Yet they were so, soon 
after the war broke out ; the vessels were wrecked 
and lost and the cargoes wet, wasted, scattered and 
lost to a very large amount. (Note K.) 

No one at New York, or very few, for any long 
period before the war, contemplated such occurren- 
ces or such courses as the lapse of time developed. 

Many policies on vessels had been granted for a 
year, and some on voyages, such as whaling voya- 
ges, which would last from three to five years. 

The first breaking out of the war thus involved 
insurance companies in great risks and losses which 
were not in fact contemplated, and for which small 
premiums were charged or paid. 

Some scattered companies, who had not insured 
against pirates or against captures, disputed their 
liability, but were compelled to pay.* 

* The history of some objections of this kind may be traeed 
in YI WaUace^s Reports, pp. 1 to 15, and in the oases mentioned in 
the Ndte — two from Massachusetts, one from Maine, and one from 
Pennsylvania. 
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Kates of premium of course rose when the war 
broke out. News of the burnings at sea — ^threaten- 
ed at the outset — soon began to be reported and 
presently to be confirmed ; at first a few scattered 
fires, and then large numbers in various direc- 
tions. Ere long, seizures and burnings were daily 
reported ; while modes of checking them appeared 
distant, and compensation for the injuries was also 
distant and uncertain. The more timid and the 
foreign soon withdrew from competition. The rates 
of premium of course grew higher and higher. 
This was perfectly natural. As there were still 
many competing for the business, we cannot con- 
ceive that any one was blameable, except indeed the 
treacherous, who may have wilfully inflamed the 
difficulty. But they went to the extreme of taking 
no war risks at all. The foreign companies can 
scarcely be blamed. No owner was positively obliged 
to be insured. Insurance was merely a matter 
of prudence and economy ; and certainly no under- 
writer was obliged, nor could be expected to insure 
very cheaply a risk which the owner was very un- 
willing to bear himself ; nor, if the latter was ex- 
cessively frightened, ought he to blame the insurer 
for catching the contagion and being also alarmed. 

The companies were called upon to state what 
they would charge for the new risks separately ; or 
for' the old risks, without taking the new risks oc- 
casioned by the war. To give every one the free 
option of insuring either fully or partially, and to 
compete with those who declined to take the new 
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risks, the companies complied with the request, and 
stated their prices for each. The separate or addi- 
tional risk was called the " war risk," and the price 
charged for it "the war premium." There was 
much indefiniteness in the phrase. The old insur- 
ers knew that the ordinary sea perils would be 
much increased by the war in many ways — by 
treacheries — by eflPbrts to avoid enemies' cruisers — 
by sailing with less caution and less safety — going 
farther or faster, etc. Seamen, to escape capture and 
burning, would hazard sinking or any thing else. 
The separate prices were therefore not stated very 
nicely or exactly. But the general desire to avoid 
the war risks occasioned a handsome deduction for 
a risk professing to exclude them. The safe and 
prudent course was thought to be in that direction, 
especially when capitals were threatened by the 
numerous losses. Insurers, desiring to retain their 
old customers, took their full risks with no special 
discrimination on price for the war risk, charging, of 
course, what they thought sufficient. The mutual 
companies, being bound to return any surplus after 
paying losses and expenses, were intent upon hav- 
ing enough to pay the losses. These they would be 
obliged to pay, even if they afterwards recovered 
back the full amount. Who has any right to 
blame them ? 

But, in fact, no just complaint of excessive charge 
has been openly or directly made, nor can it be es- 
tablished. If a few charged too much, or all in a 
few instances, it would be absurdly unjust to pun- 
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ish all for such errors, while no account is taken of 
the many occasions, when erring on the other side, 
they have charged too little. Look, however, at 
the &mall additional charge reported — one or two 
per cent — {^Congressional Globe of 17 Fehruary) 
and at the great amount of losses paid, besides the 
numerous risks then impending without apparent 
limit as to the losses by burning which might hap- 
pen, and say, who can, that the charge was too high ! 
One thing may be made clear. The boldest, and 
those who made their charges the most satisfactory 
to their customers, got the most business, and con- 
ftequently lost the most by the burnings. And if 
insurers are to be punished for high charges by de- 
nying them the same consideration as others, those 
who did the best will be punished the worst, and 
their fault is thus declared to be not charging 
enongh ! They perhaps can remedy that, the first 
opportunity, either by refusing such risks, or by 
charging higher ! 

In the N. Y. mutual companies, which were striv- 
ing merely to get enough to pay losses with certain- 
ty, the price was only a question between the dif- 
ferent kinds and classes of risks and of business ; 
and it was so treated. (See note L.) 

The losses came in, and being proved, were 
promptly paid in large amounts; and thereupon 
assignments were taken, in many instances, by 
which the owner of vessel or cargo, for value receiv 
ed, assigned and transferred to the insurer all 
right and claim to recover or receive from any one^ 
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the property insured or any compensation for it, oir 
claim for damaging or destroying it. 

The premiums charged, and the whole contract 
of insurance, payment, and assignment, were all 
based upon the ide^ that the insurer, paying the 
whole agreed valuation as a total loss, was entitled 
to take the place of the insured owner and entitled 
to recover and receive whatever that owner, if un- 
insured, would receive, or own. 

The course pursued by Great Britain and all the 
circumstances were well knowu, and the belief was 
strong and general here, that the English govern- 
ment was responsible for a large amount of the losses. 

Full proofs were therefore at once taken of the 
mode, circumstances, and extent of the losses, for 
the purpose of urging reclamations. 

The owners of vessels and cargoes professed their 
willingness and anxiety that the insurers should 
prosecute and obtain all the recompense possible, 
and gave with alacrity all the assistance required. 
And it is due to them to say, that they are not 
known to have made any attempt or to have taken 
any part in an effort to get for themselves the 
money for a loss which had been paid to them. 
They are generally acquainted with the rules and 
customs affecting insurance, and know that the 
insurers could obtain fipom the courts injunctions 
forbidding their interference after payment ; or, if 
they even obtained the money, it could be recovered 
from them. 

These proofs thus gathered were promptly laid 
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before our government in order to be presented to 
the English government 

The correspondence exhibited at once the grounds 
taken. 

An introductory letter was as follows : 

New Tobk, Septembei" 9, 1863. 

HONOBABLB Wm. H. SbWABD, 

Secretary of State, 

Washington^ D. O 
Sir: 

This Company has sustained numerous losses from the capture 

and destruction of vessels on the seas by the rebel vesselsy Alabama, 

Georgia, and Florida. These vessels having been constructed in 

Eo gland with the intent of cruising against the commerce of the 

citizens of the United States, and suffered by the officers of that 

government to proceed to sea on their intended employment, we 

are advised, that as a matter of international law, the English gov- 

ern^nt should be held responsible for the resulting damages. 

Will you please inform us whether your Department will take 

charge of and lay these claims before the proper officers of the 

English government, for duch just and proper action as equity 

may demand? 

Very respectfully, 

Tour obedient servant, 

J. D. Jones, Fbesidbnt. 

The answer was as follows : 

Defabtmbnt of Statb, 

Washington, September 18, 1863. 

J. D. Jones, Esq., \ 

President of the \ 

Atlantic Mutual Insurance Company , C 

New York, ) 

Sir: 

I have to acknowledge receipt of your letter of the 9th inst. 

relative to claims by your company, growing out of the capture 

and destruction of vessels on the seas by the insurgent vessels, 

respectively known under the names Alabama, Georgia, and 
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Florida. I have to inform you, in reply, that if you will forward to 
this Department statements and proofs respecting those oases I 
shall be able to answer your inquiry* 

I am sir. 

Your obedient servant, 

Wm. H. Sewabd. 

The statements and proofs were forwarded in 
succession and were promptly presented to the £n* 
glish Goverment, as appears by the official corre- 
spondence published. Other brief letters were : 

[Copy. J . 

New York, October 1, 1863. 

To THE Honorable Wm. H. Seward, 

0. Secretary tf State, 

Washington y D. C. 
Sir: 

I enclose herewith, to be filed proofs of loss and interest in 

the ease of the ship ** Brilliant,'' as follows: 

1. The Protest. 

2. The Freight List. 

3. The Assignment to this Go. of the claim for damages. I 
append thereto a short statement of facts, with- a brief claim for 
damages against the British Government. Should any further 
proofs be required, I shall be happy to furnish them. 

Very respectfully, 

Your obedient servant, 
(Signed.) J. D. JONES, Prbs't. 



} 



[Copy.] 

Department or State, 

Washington, 5^A October-, 1863. 
J. D. Jones, Esq., 

President of the 
Atlantic Mutual Insurance Company ^ C 

New York. \ 

Sir : 

Your letter of the Ist instant, accompanied by the papers speci- 
fied therein, relative to the claim of your Company against the 
British Government in the case of the ship ** Brilliant," destroyed 
by the pirate ** Alabama," has been received. In reply, I have to 
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inform yoa that a copy of your entire oommunioationwillbe trans- 
mitted to our Minister at London, who has akready been famished 
with instructions in regard to the claim of the owners of the same 

vessel. 

I am, sir, 

Tour obedient servant, 

[Signed.] WM. H. SEWARD. 



[Copy.] 

New York, October 13, 1863. 

HONOBABLS Wm. H. SbWARD, 

Secretary of State^ 

Washington, D. C. 
Sir: 

We hand you herewith, enclosed to be filed, proofs of loss and 

interest in the case of the ''Alert." 

The papers are : • 

1. Register of vessel. 

2. Protest of the Master. 

3. Assignments to this Company. 

4. Statement of facts, with a brief claim on English Govern- 
ment for damages, by which it appears that the " Alert '' was cap- 
tured by a vessel built and equipped in an English port, and thence 
sailing and capturing under the English flag a vessel, the pro- 
perty of the citizens of the United States. Should further proofs 
be required, we shall be happy to supply them. 

Very respectfully. 

Your obedient servant, 
(Signed.) J. D. JONES, Pbbs't. 



[42.737.] 
[Copy.] 

Depabtment of State, 

Washington, Wth October^ 1863. 

J. D. Jones, Esq., 

President of the 
Atlantic Mutual Insurance Company, 

New York, 
Sir : 

Your letter of yesterday with its specified enclosures, relative 
to the claim of your Company on Great Britain in the case of the 
"Alert," has been received. 
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A copy thereof will be transmitted to the United States Minister 
at London, with a view to snch reparation as may be justly due. 

I am, sir, 

Tour obedient servant, 
Signed.) WM. H. SEWAED. 



[Copy.] 

New Yobk, Ocioher 14, 1863. 

Honorable Wm. H. Seward, 

Secretary of State, 

Washington^ D. C. 
Sir: 

Accompanying we hand you proofs of interest and proofs of loss 

in case of the barque ** Lapwing," to be filed. To wit : 

Protest of master. 

Begister of Vessel. 

Bill of Lading. 

Two assignments to this Company; statement of the facts, with 

brief claim for damages on the British Government. Should any 

further papers be required we shall be glad to furnish them. 

Very respectfully. 

Your obedient servant, 

(Signed.) J. D. JONES Pres't. 
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[Copy.] 

Department op State, , 

Washington, IQth October, 1863. 

J. D. Jones, Esq., 

President of the 

Atlantic Mutual Insurance Company, 

New York. 
Sir : 

I have to acknowledge the receipt of your communication of 

the 14th instant, relative to the claim of your Company against 

the British Government in the case of the barque **Lapwiiig,'»^ 

which will be brought before that Government with a view to such 

reparation as may be justly due. 

Dear sir, 

Your obedient servant, 

(Signed.) WM. H. SEWARD. 
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Other letters and proofs followed, and other in- 
surance companies wrote to the Department in 
various forms, and forwarded proofs which were 
duly acknowledged and presented. The Atlantic 
Co. afterwards presented a great many other cases. 
The Department promptly took charge of all of them 
presented and urged them and never disclaimed the 
idea of presenting and urging the claims on behalf of 
the i)i8uranGe companies and to obtain the money for 
them. The direct invitation to present the proofs, 
gathered at much trouble and expense, was a subtle 
and disgraceful fraud if it was intended to take 
and use the proofs thus presented to get the money 
and keep it. No such mean intent then existed. 
And afterward, if it had been proclaimed, the insurers 
had it in their power to make a direct settlement 
with the English Goverment, which, though it might 
have produced little, would have stopped the dis- 
graceful fraud and dishonor. 

Most of the proofs were presented immediately ; 
and the" goverment, to guard against omissions, 
published the following ofl&cial notice : 

Department of State, 

Washington, September 22, 1865. 

OitizeDs of the United States having claims aganst foreign gov- 
erments, not founded on contracts, which may have originated 
since the 8th of Febuiiry,1853, will, without any delay, which can 
be avoided, forward to this Department statements of the same, 
under oxth, accompaiied by the proper proof. 

In pursuance of this, many claims were presented, 
with much particularity and formalities of statements 



^Ur 



INSURANCE CLAIMS. 37 

and proof; but sucli advertisements for claims are 
too apt to invite some that are unfounded or 
exaggerated, and all sucli are calculated to embar- 
rass and injure the original and bona fide claimant. 

The next point and the one of greatest difficulty, 
was the obtaining of the English Government a 
proper disposition of these lal'ge claims, and pay- 
ment of them. To embarrass and prevent this, 
afforded a wide field for the ingenuity of the mis- 
chievous ; in England with a large political party, 
and its party leaders opposed to any compensation ; 
and here, with an administration not unfavorable, 
but hampered with many officious intermeddlers, 
and with men ambitious to be great leaders, acting 
the spread-eagle demagogue on every possible occa- 
sion, while misleading the ignorant, or the pre- 
judiced. 

In Henry 8th reign, with Cardinal Wolsey acting 
for him, an acute writer said : " Princes" — '* employ 
much more study how, by right or by wrong to 
enlarge their dominions, than how well and peace- 
ably to rule and govern what they already have," — 
and '' Counsellors," — *' every one of them, either is of 
himself so wise indeed that he needeth not, or else 
he thinketh himself so wise that he will not, allow 
another man's counsel." 

It was deemed a duty of the insurers, as represent- 
atives of many merchants, to tender co-operation and 
assistance in any approved form, in order to obtain the 
acknowledgement of and a proper provision for these 
Alabama claims, and if possible have the law and 
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practice better settled for the future, and this 
being done in the gentlest manner possible^ it was 
not taken offensively that any official expressed 
himself afraid of violating rules or above all 
others competent to do and manage every thing 
without assistance. It became necessary to help 
him, without acknowledgement or conference, and 
most carefully to avoid doing any thing possible to 
be reprehended. The red-tape rules and haughty 
conduct of small men *' dressed in a little brief 
authority " are not always amusing ; some flatter, 
others laugh at them. 

But what arguments were to be used ? and where 
must they be used ? The merchants and others of 
the United States, well acquainted with all the cir- 
cumstances, reduced their arguments to a narrow 
point, viz., that England could not in any war mam- 
tain her commerce and shipping^ scattered as they 
were all over the world, without retracing her 
steps, having stronger statutes to enforce neutraUty 
in ports, and a better administration of them, than 
she had shown, and that she would see and feel 
this, when the plans for running the blockade of 
southern ports, and securing all the cotton^ failed^ as 
they finally must, or certainly, as soon as any war 
broke out to which England was a party, and this 
country or some others not so, but neutral. Some 
said as their merchant vessels were driven from 
competition as carriers, they would commence build- 
ing privateers. The suffering ship-builders and 
owners of uninsured vessels could be excused a little 
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excess of excitement. It was a part of their busi- 
ness to be ready for any emergency. But of this 
privateer class were neither the insurers nor those 
owners of cargoes who, having been insured, had 
been paid their losses. 

When the civil war was manifestly coming to a 
close, in the spring, of 1865, it was deemed nec- 
essary for the underwriters and merchants, with 
reference to the future, as well as the past, to take 
a new and more complete survey of the whole field, 
and to ascertain as well as they could, the extent 
and character of hazards to which their new busi- 
ness would be exposed, which was connected with, 
and as matters stood, oovld not be separated from, 
the course to be pursued in reference to the Ala- 
bama Claims. They had to judge of the prospects 
of war and instantly govern their course by the 
prospects. They had to consider of remedies for 
the past and security for the future. On these 
points the officials neither aided them nor con- 
ferred with them, nor listened to them in any way. 
Unaided, or from their own resources, the insurers 
and the merchants had to judge and act by and for 
themselves. If there had been charged, and paid 
ten per cent, extra premium, for long voyages, by 
reason of the prospects of war — or the uncertainty — 
none of these great chiefs would have considered 
themselves blameable for keeping all their counsels 
and intentions secret. Such secrecy may be right 
and necessary when the object is to circumvent an 
enemy, though disastrous and deplorable when its 
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effect is to injure and destroy friends or supporters, 
and to prevent the industry and commerce of a 
country from having the benefit of a peace. But 
instead of being superhuman, it is feared they may 
be superficial. The loss of their counsels may not 
have been fatal. If the mutual companies charged 
too high premiums, they were to return the excess. 

The insurers had to be as vigilant and careful as 
practicable, and took some means, by correspon- 
dence and otherwise to obtain and to afford infor- 
mation. (Note M.) Ship-builders and ship-owners, 
on both sides, seemed of all cl asses the most violent 
and eager for a fray, and although their talk and 
course tended all the time to make a charge of high 
premiums necessary, they were of all others the 
loudest talkers against high premiums. But, after 
ascertaining the general situation in England and 
in this country, the insurers found opinions setling 
down in favor of adjustments by treaty — and with- 
out war — yet there was not a small nor weak class, 
especially connected with vessels, or the use of 
arms, who preferred taking a little sweet revenge 
by privateers ; influenced perhaps by the erroneous 
view that these alone would settle the law to 
govern England in the future. Their arguments 
were such as might be gathered from one of 
Cooper's novels in reference to the law taught at the 
battle of Bunker Hill; not however acknowledged 
in England as good law. 

If the United States and other countries made 
their statutes exactly like those of Great Britain, 
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and enforced them in like manner, all were of 
opinion that whenever a war occurred, ships and 
sailors could and would escape from many ports of 
extended coasts, unperceived. The ocean would be 
covered with privateers, and English ships and their 
commerce would be driven out of view, as surely 
and rapidly as that of the United States had been. 
No navy could possibly protect them. The English 
had secured a great many places for lying in wait, 
watching, and being safe in port. But it would 
take great force to protect these places, as well as 
the vessels, and some, including insurers, perceived 
that this situation of things would hasten a war. 
The " Fenians " perceived it and were wildly active, 
and there were not a few in distant places, nor of 
mean force who were dissatisfied with the conduct o^ 
or with the attempted monopolies of commerce and 
navigation, sought by the English, and with the 
consequent rise of prices in freights and imports 
which occurred, or was apprehended, as the United 
States merchant vessels disappeared from the com- 
peting field. 

Except by preparing the way, in fair argument 
and careful explanation, the New York underwri- 
ters took no part in what is termed the Reverdy 
Johnson Treaty. They were not consulted as to its 
terms, nor as to the propriety of making or con- 
firming it. Nor is it necessary to explain how far 
its rejection was due merely to the remaining force 
of the warlike party, which favored privateers. In 
general, the insurers were known to desire some 
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proper adjustment of the claims which would 
better settle the law. The great mass of voters 
appeared tired of such waste of life and property, 
and demoralization in war ; and ground down by- 
taxes and conscriptions, even when called '* volun- 
teers," favored reconciliation and peace upon fair 
terms, with all mankind. 

That treaty being rejected, the enquiry, " what 
next?" was especially interesting to the insurer. 
They had a right to apply to the English government 
directly. They persisted in arguing and represent- 
ing the justice of their claims and the propriety of 
paying them as was their right, and as they con- 
ceived th^ir duty. Their numerous customers and 
correspondents aided in this. Time passed — argu- 
ments were resorted to : a majority of the English 
House of Commons, at length seemed in favor of 
acknowledging the propriety of a formal adjustment; 
arguments had been used with effect. The people 
of both countries resuming friendly correspondence 
had determined upon law and order, civilization 
and peace. In both there were yet considerable 
parties bent upon war and waste, demoralization 
and disorder. Some " Generals of Volunteers " 
were very warlike. In England, those who ex- 
pected fortunes as ship-builders, ship-owners, and 
shippers, by the idea of monopolizing the commerce 
and navigation of the world, (/. e. by excluding 
American competition,) found other nations, more 
warlike, more unfriendly and perhaps more danger- 
ous to them, taking very actively the place which 
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the Americans had held, or which the English 
coveted, while the great trade with America was 
cut off from the English or hampered beyond 
measure. Both cotton and tobacco were highly 
expensive, and American cotton mills were still 
active. Here too, many changes were occuring. 
It is needless to dwell on them. 

The offect of the open question and irritation here, 
in keeping England from getting entangled in the 
southern wars or in the French and Prussian war ; 
or the effect m Iceeping the peace at sea^ of the fear 
of destructive cruisers or privateers, is worthy of 
separate consideration. But that fear will have 
abundant room for action, if the destruction of 
private property hy oruij^erSj in violation of settled 
rules J shall subject the violent and irregular to re- 
clamations. Without this last, we shall go rapidly 
back to wars, pirates, Algerines and slavery. 

During the quiet which occurred between the 
rejection of that treaty and the ratification of the 
Treaty of Washington, and under the occasional eb- 
bullitions of suppressed excitement which broke 
out, the insurers and others had time to consider 
carefully their position. 

At home and abroad, by the laws of civilized 
government, the private citizen is forbidden any r^ 
sort to force to redress his wrongs. That part is left 
to the care of public officials. 

At home, internally, we all know the plan of 
judicial tribunals and the machinery by which a 
citizen is permitted to claim and prosecute a redress 
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of wrongs. The government is bound to assist in 
thiS; because it deprives tbe citizen of tbe power. 
It therefore permits claims to be prosecuted, has 
disputes heard and decided, and by its own officers 
collects the money by force, if not voluntarily paid, 
and then it acknowledges the duty everywhere of 
paying over the money to the successful claimant. 

Trespasses by collisions on the ocean, where the 
parties are merely private, are redressed by the 
admiralty courts in like manner. An American 
having his vessel or cargo injured by an English 
vessel, can go into an English court, or an English- 
man, injured by an American vessel, can go into an 
American court, and enforce redress. If the money 
awarded can be collected by all the force of either 
government, happily it is promptly paid over to the 
loser — minus some costs. 

There is no difference in principle between these 
claims and the claims of a private citizen against a 
foreign government. The citizen is forbidden to 
use force. The government is under a duty to 
assist him, to provide a tribunal to hear disputes, to 
aid in the collection of an allowed claim, to use its 
own officers, (if it chooses) and to pay over the 
money to ike successful claimant. All this is now 
allowed, except the last ; and that part, in fact is not 
disputed except in reference to insurance companies. 
This exception is the difficulty ; but we have to 
consider the whole affiiir in order to arrive at it. 

There were many private claimants against both 
governments. Englishmen complained that they 
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got no redress, not even a hearing at Washington ; 
and Americans, including the insurance companies, 
had the like complaint in respect to claims against 
the English. 

The pressure upon both governments was present 
ly narrowed down to this, that it was the duty of 
both to fix a tribunal of some kind to hear and 
decide upon these claims ; that to mingle them with 
their political dissentions upon other topics, or to 
avoid or neglect them, was a vicious denial of justice 
— an infamy. 

If England would not arrange a fair tribunal to 
hear such claims against her, it was the duty of ours 
to examine and allow them and aid in their collec- 
tion. One ancient method was to allow to the 
creditor letters of mark and reprisal, authorizing 
him to seize enough of English property to pay the 
debt. This of course was not urged. It shows the 
acknowledged right and its basis. 

The President, in his annual message in Decem- 
ber, 1870, called attention to the " private claims " 
for losses by the Alabama and other cruisers, and 
suggested that Congress provide for their examina- 
tion as to amount due and ownership, and for their 
purchase by the United States Government. 

The object of publishing the idea of buying was 
perhaps to get at more definiteness as to the amount ; 
perhaps to forestall the depreciating alien specula- 
tor. Mr. Gushing does not inform us when Sir 
John Rose arrived in the United States, nor who 
was with him or preceded him. It is enough then. 
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that on 26tli January, 1871, a formal proposition 
for a new treaty was made, and any one can read 
the subsequent formalities who will take the labor 
and pains. 

This showed officially and distinctly the basis of 
private ownership^ upon which, as acknowledged 
by all, they rested. It was the immediate intro- 
duction of the Treaty. 

It is quite unnecessary to recite the correspond- 
ence which occurred — official or non-official — just 
before or after this recommendation. 
• It is sufficient to say that the plan of the English 
to buy up these claims was quite seriously talked 
of and agitated, and searching inquiries started as 
to their amount. 

The Washington Treaty was finally made and 
ratified. 

The 1st article recited differences between the 
two governments " growing out of the acts committed 
hy the several vessels which have given rise to the 
claims generally hnown as the Alabama claims^^ 
These were just as generally known to be private 
claims^ the principal of which were owned and pre- 
sented by insurers. And " in order to remove and 
adjust all complaints and claims on the part of the 
United States and to provide for the speedy settlement 
of such claims^'^ it was agreed by the Treaty that 
" all ths said claims gi'owing out of acts committed 
hy the aforesaid vessels^ and generally hnown as the 
Alabama claims j'* should be referred to a tribunal 
of arbitrators to sit at Geneva, etc. And by Art. 
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12 it was agreed that "all claims on the part of 
corporations, companies or private individnals, citi- 
zens of the United States, upon the government of 
Her Brittanic Majesty, not hemg clavms growing 
out of tTie aots of the vessels referred to in. Art. /," 
should be referred to three commissioners to meet 
at Washington, etc. 

Nothing seems plainer. Clearly the private 
claims — owned by insurers — ^grew out of acts commit' 
ted by tlie aforesaid vessels^ and were generally 
known as the Alabama claims. They (X)uld not 
possibly be urged under the 12th article, and quite 
as clearly they were fairly embraced under and 
described in the first article. If the first article did 
not include private claims, they were not covered 
by the Treaty, except by being forever barred. If 
any senator claims that in secret session he intended 
this result, we would like to know his name. 
Nothing of the kind was made public. 

Under that first article the very proofs presented 
by the underwriters to the Secretary of State, as 
well before as after his invitation to present private 
claims, (having been actually presented as claims to 
the English Government, and argued by letter,) 
were laid before the High Commissioners at Geneva, 
together with the correspondence, and commented 
on by the counsel and agents on both sides, and a 
large amount in money thereupon confessedly 
allowed in the award and adjudged to be paid by 
the English Government, other claims being ex- 
pressly and distinctly rejected. It is not deemed 
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improper to say that they were of a class and char- 
acter best understood and acknowledged in 
England, and least objected to before the arbitra- 
tors. 

If the first article of the Treaty did not embrace 
and intend to embrace these claims of insurers, their 
proofs should not have been taken and used by the 
government at Geneva, nor have been admitted by 
the arbitrators ; nor should the money awarded upon 
them be received. If a technical objection could 
have been taken by the English, yet not having 
been taken nor allowed, that forms a strange pre- 
tence to be set up against distributing the money. 
After judgment rendered, it would be rather late 
even for the party interested to talk about techni- 
cal objections which might have been interposed 
against a recovery. But he does not raise the ob- 
jection. 

The claims having been presented to and allow- 
ed by the tribunal, and the money about to be paid, 
it is of no consequence whether the claims were 
literally and technically provided for or not. The 
positive action excludes all criticism of phrases. 

Nothing is deemed more mean and dishonorable 
than for an attorney in an ordinary suit to take the 
proofs and documents of one client (the negotiable 
paper for instance) to obtain a judgment based upon 
them for another client, his favorite ; nor can we 
well distinguish the two cases, if the first article of 
this Treaty be construed by those who receive this 
money as excluding these claims. For it is beyond 
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dispute that upon the proofs belonging to the insur- 
ers, put in by them and presented to the English 
government for them, and then laid before the arbi- 
trators at Geneva, a large sum has been awarded to 
be paid. In fact this is conceded for every purpose 
except its effect upon the insurance claims. 

In accordance with other parts of the plan of op- 
position, a mist of uncertainty is attempted to be 
thrown around the mode of arriving at the exact 
sum awarded. 

There is in truth little serious difficulty about it. 
After the arbitrators had arrived at the principles 
of their decision, and by the^e had rejected certain 
specific claims, including the floating, irregular, and 
undefined claims, they invited and permitted a dis 
cussion or separate consideration as to the computa 
tion and precise sums. There was at first some dif 
ference of opinion among them, which was harmon 
ized and adjusted. This often occurs in all tribu 
nals. By reading the long effusion of the British 
arbitrator, which it has not been thought necessary 
to publish at Washington, we can readily find what 
sums were admitted by him as coming within the 
decision, and what were opposed. The claims and 
amounts which he admits as just may be deemed 
beyond dispxite. To this extent, it seems to us, the 
other arbitrators had a fair right to use it, and did 
so, by directing it to be annexed to their award. 
With its bad taste, unfounded assumptions and poor 
arguments, we have little concern. They were for 
the use of the blockade runners in England, and 
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may be put rqpon the familiar footing of a stump 
speech. In that sense let it be that they were 
pubUdied in England and not in the Congressional 
Globe. For aught we know, the fate of the English 
administration depended upon such support. By 
referring to the case and evidence submitted to the 
arbitrators, and to their decisions embodied in the 
award, we can arrive with sufficient precision at the 
sura awarded for each separate class and almost each 
item of claim that was allowed; of the vessels, the 
cargoes and lost wages, etc. The rate of interest 
allowed and the period of its computation is not 
exactly stated ; but there is really no serious dif- 
ficulty in ascertaining it. 

There are many judicial occasions, and some very 
familiar to marine insurers, in which it is far more 
difficult to arrive at exact justice. (See Note N.) 

Precision, however, is not now the question ; but 
the shame of making a very common lack of precis- 
ion, affecting all, the pretence for allowing nothing 
to one class, or for the partiality of paying one class 
in preference to another. 

The treaty embraced a great variety of topics ; 
none of which ought to prejudice or affect this 
distinct matter of the Alabama claims. 

By reason of some of these separate points, it re- 
quired a legislative recognition and enforcement, 
and upon some of these topics, perhaps, certain mem- 
bers of Congress did not like to face their constitu- 
tents. The debates on these gave some warning. 
They developed opposition, and indicated the manner 



INSURANCE CLAIMS. 51 

-in which it might be expected. One was a public 
invitation, of a great number and amount of outeide 
claimants involving large amounts, such as those who 
had paid premiums for what were called war risks 
and had met^th no loss. The teiTor of the cruisers 
in occdsioniTig insurcmoe^ was set up as one of the 
damages occasioned by cruisers to be claimed and 
recovered under the treaty. This idea would 
make trouble at home and abroad. 

Abroad, because the English negotiators, to 
justify themselves to their constitutents and their 
friends and correspondents, had taken great pains 
to inquire into the nature, character, and amount 
of the claims which might be presented under the 
treaty before they would agree to it, and these not 
presented had not been mentioned to them nor 
-apprehended. And it would be a surprise upon 
them and doubtless offend them, as it did. 

At home, because, like the heirs of Anneke Jans 
— or possibly like holding out many oflSces to be 
filled from among the faithful — or like advertis- 
ing for the next of kin, for a great fortune^ the 
hope of a claim would excite a great number, 
who saw or reasoned no further than their in- 
terest, and would set them presently in antag- 
onism to the old claimants. The desperate character 
of the claims, and the great number of small claim, 
ants, who would not prosecute in person, and who 
never before supposed they had a claim, possibly 
were favorable points for the planners, especially 
such as merely wanted votes for the next election. 
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For immediately brokers and agents of known 
hostility to insurers, or known politicians, were sent 
around to gather these claims and to bargain for 
shares in case of success ; and large shares, by report, 
were most liberally agreed to by some holders who 
had nothing to do but establish the fact that they had, 
during the war, paid premiums of insurance to some- 
body on something, which they called war premiums. 
This was embarrassing to the losing insurers, because 
so many of these scattered buyers of premiums were 
or might be their customers. They did not wish to 
oflfend them, nor to enter at all into the political field. 

However, the insurance companies were not then 
called upon to say anything. They could not with 
decency object to any claimants' right to presefit a 
claim. They gave no countenance to the claimants 
for premiums, and for several reasons : 

1. As insurance is the mere precautionary bargain 
with a copartner to assist in a difficulty, it has 
always been treated as forming no additional claim 
against a trespasser. The premium aids only by 
estimate, in showing an increased value, for moving 
property after shipment. The payment or non pay- 
ment of the premium does not alter the real value 
of the goods. If a man lacks credit or strength, and 
gets a partner, endorser or guarantor to assist him, 
as a surety or by way of loan, it never enlarges his 
claim against others, though it be expensive to him. 

2. Insurance had been so arranged that it was no 
loss to the payer of premiums. He merely bore his 
average of common losses, and if the losses by the 
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Alabama claims were paid to the insurers, the ac- 
counts would be adjusted correctly, under the plan 
of averaging losses which is the basis of insurance. 

3. The claim of premiums for vessels not lost, was 
inconsistent with the responsibility for vessels 
lost. Why should a man insure against what the 
English Government was bound to pay for and did 
pay ? They had a right to do so ; they got the 
money upon a loss, promptly and long before it was 
repaid by the English, but it formed no basis for a 
legal claim for premiums on vessels and cargoes not 
lost. If the English were bound to pay and did 
pay the actual loss, the apprehension could not be val- 
ued. It may be unfortunate that it is so. Our laws 
provide for the payment of damages occasioned by 
a negligent carrier, railroad or steamboat. Those 
who are hurt can receive damages; but although 
many more may be terribly frightened, they can get 
nothing for the fright. They must take their com- 
pensation in the happiness of escaping, 

4. The " xoav premiums " covered mxiny other risks 
than were embraced under the i/reaty. The treaty 
provided only for losses growing out of the acts of 
vessels for which the English Government was re- 
sponsible. The insurances were none of them limit- 
ed to those cruisers alone which came from English 
ports. There were other, many other great losses 
by the war ; and it was quite impossible to separate 
one part of the risk from the other part or to define 
how much the English cruisers had cost in premi- 
ums. 
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5. So far as these premiums were for actual loss- 
es of merchandize which had been paid in fall by 
the insurers, they had been added to and included 
in the valuation and repaid premium ; so that they 
had cost the payers nothing. (See Note I.) 

6. The mutual companies knew that a part of the 
sums paid and claimed as premiums — i. e. so far as 
not lost — ^had in fact been returned or had been in- 
cluded in certificates or scrip and would be so repaid. 
They could not look with favor upon any attempt 
to exaggerate claims against the English, by claim- 
ing as a loss what had been or was about to , be 
refunded and was not lost. And so far as not re- 
turned, but expended, in paying losses and expenses, 
it was a mere private bargain, by which the amount 
was advanced to a copartner, to be duly accounted 
for. The correct and long established course was, 
to refund the loss to the underwriter, and he would 
duly refund the payer of premiums or account with 
him mathematically and exactly. 

7. The insurers had reason to believe from cir^ 
cumstances that the plan of inviting premium pay^ 
ers to claim money awarded for losses was conjured 
up, in violation of settled rules, with the mere ob- 
ject of defeating the underwriters, or the treaty. It 
was made the occasion of persons applying to under- 
writers for shares and terms which were suspicious. 
It was calculated to injure the arguments and 
decision made abroad ; weaken their force and 
disturb the treaty, as it certainly would provoke 
excitement. 



tN8tTltAKCE CLAIMS, 56 

Yet, under the public invitation made in both 
entries to present claims, it seemed that persons 
lyftd ft ri^t to present even unfounded claims and 
have them publicly rejected if they insisted upon it, 
as they did. This was so, unless our own govern- 
ment, assuming the part of a prosecuting agent, (as 
it did) and acting like a lawyer careful of his repu- 
tation, should refuse to present what ought to be 
rejected. It did not do so, for some reasons which 
we can appreciate. These were not its unwilling- 
ness, in face of an approaching election, to offend a 
large number of voters, but the rule that one of the 
rights of a citizen is often claimed to be the right to 
prosecute anything which he deems a claim, and 
the fact that the English Government, under a pub- 
lic notice similar to ours inviting claims, (because 
all were to be barred) had, on distinct application, 
refused to withhold, or prevent from being present- 
ed before the commissioners, sitting at Washington, 
under the 12th article of the treaty, the pioneer of 
extravagant claims involving the debt of the Confed- 
erate organization, and seeking to make our govern- 
ment responsible for it. This pioneer claim there- 
fore, in spite of objection, was argued and rejected. 
This fairly settled the rule of conduct for both par- 
ties. And we think our government entitled to 
credit, for not making such a foolish parade of the 
mere presentation and rejection, as the English did, 
about the " indirect claims," including the claim for 
premiums of insurance which was so promptly re- 
jected. The question stood in this way : The En- 
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glish ministry, as politicans, to be protected from 
the clamors of the blockade running gentty — their 
supporters — who held Confederate bonds, permitted 
their agent and official counsel to present and urge 
the pioneer of enormous claims at Washington, and 
argue in its favor ; which was rejected; and this re- 
jection at Washington enabled the English minis- 
try to keep on good terms with the blockade run- 
ners. The opponents of the ministers then in power 
had made the treaty, and it was fair game — if all is 
fair in politics — to make the suffering holders of 
Confederate bonds believe that they had not been 
well treated by the treaty makers. 

By the negotiations and by the carefully studied 
language of the treaty, it was well known these Con- 
federate debt claims ought to be rejected. If they 
had been allowed, they could not have been paid un- 
der the treaty. And then, when our officials wished 
not to reject claims, nor even examine them, and to 
be in like manner protected by the decision of the 
commissioners at Geneva, against the clamors of the 
political agents urging claims for the premiums of 
insurance, the same ministry permitted a loud clam- 
or to be raised against even the presentation. If 
this was an honorable course we fail to perceive it. 
And we apprehend a similar partisan familiarity 
with the noisy, as with the noted M. P., Mr. Laird 
and his associate ship-builders, which appeared 
when the Alabama claims had their origin, was at 
the bottom of the clamor. If scurvy tricks are 
practiced upon the distant, for a temporary partizan 
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purpose at home, such books as Mr. Gushing's may 
be highly useful to check them. That is all past ; 
but it afforded instruction, in connection with what 
also appeared at New York. 

One part of this was the factitious revival, by 
means of notices published in the newspapers, of the 
old claims for French spoliations. It required but 
little observation to perceive that this move was a 
simple 7*use de guerre. 

The principal owners of the old claims took no 
part in the movement. The actors, unless badly 
deluded, had not the slightest expectation that 
these claims, half a century old, would be allowed 
or even seriously considered at that short session. 

The whole object was to involve legislators in a 
wilderness of old debates and reports, and to raise 
a kind of delusive argument from some of these, 
that as those claims had not been paid, though 
thought by several statesmen to be just, therefore 
the present claims ought not to be so. That was 
absurd enough even if the claims were good and 
valid. The improper rejection of them would, in 
that case, afford no reason for the improper rejec- 
tion of the present claims also. But the old claims 
were never allowed by the French Government, and 
never specifically paid. The Napoleons, in their 
plunderings, or trespasses on neutrals, belonged to 
the school of " Nulla vestigia retrorsum." Louisiana 
was bought for money. Our debt to the French 
for assistance in the Revolutionary War was never 
liquidated. The French did not allow aliens even to 
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sue in their ccmrte far priymte cMms, and the clakiia,. 
now fifty years old, were kaig ago sabstantially 
abandoned. It is not »nece8sary to enter at all fartier 
into tbe aaigum^^it. (See Note O). They are in no 
respect parallel to the Alabama claims, specifically 
allowed and actually paid. In truth, all the serious 
arguments used by fair men against the payment of 
those claims, to the private sufferers, were based 
upon the non-existence of facts and principles in 
favor of the old French claims, which confessedly 
do exist, in favor of the present award. 

Claimants for the money now in question could 
not properly apply for it until it should be paid. 

The substantial basis of the claim is the fact of 
its collection for them ; although it may be collected 
by a set-off as w^U as in any other way. 

Before Congress last met, as it was to have only 
a short and busy session, and as the arbitrators, 
under the 12th article of the treaty, were not yet 
through with their work and had made no report, 
and the money would not be paid until after that 
report, it was fairly presumed nothing would be 
done. 

The President's message was therefore somewhat 
a surprise, so far as it suggested an immediate pre- 
paration for the distribution. It was a full acknow- 
ledgement of the duty to distribute. 

Whether all. the debate that occured was serious, 
or how much was " for Buncombe," it is not for us to 
say. It seemed very crude and inconsiderate, when 
we hoped it would be wise and statesmanlike, be- 



cause it would be widely read abroad and at home. 
We are not disposed to exaggerate its importance ; 
nor to criticise it, as if deliberate. But perhaps it 
is scarcely safe or proper to pass it over without 
notice. Indeed, we are under a national duty to 
disclaim it as not ours, nor the nations, in so far as 
it appears to us discreditable or dishonorable. (See 
NoteP). 

' There was a struggle for the rejected premiums. 
They were the chief opponents of the insurance 
claims, but they soon lost weight, and the substan- 
tial decision by the Senate against them, may be 
deemed conclusive. 

It was a little too outrageous to attempt to pay 
these irregular claims, after their distinct rejection, 
so that every one could see they formed no part of 
the award. 

But the professed advocates for New England 
vessels and sailors, as if they had nothing to do but 
pursue local interests without, regard to injuries 
done to others, were bent upon having their own 
claims paid first, earnest to have an opportunity to 
expand and enlarge them, and then rather careless 
whether any one else should be paid or not. So 
at least we should judge from their talk and votes, 
but hope we are mistaken. 

In result, this would also be a departure from the 
award. To pursue that award, it is essential to 
declare and insist upon the rule that no claims shall 
be considered, except for such losses as were actual- 
ly decided in favor of and embraced in the award. 
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Without that, Congress itself and any tribunal will 
be upon a wide and troubled sea of contention and 
uncertainty. There is no other key to unlock the 
difficulty. 

The assertion without evidence, that there will 
be a surplus over all fair claims, (not a creditable 
one for the country,) should it be true, may be left 
until it can be demonstrated, and it will be time 
enough then to dispose of the surplus as may be 
just. The real apprehension is that there will not 
be half enough, and to make sure of having enough, 
the claims of insurers were arbitrarily pushed aside. 
Certain persons, like sailors, are rather noted for 
looking one way and rowing another. 

Not is there any propriety in taking new or 
formal proofs until it shall appear they are neces- 
sary to determine the ownership between different 
persons claiming a sum awarded for precisely the 
same thing. 

This may deserve more distinct explanation. 
The insurers have additional proofs; but deemed 
it inexpedient to offer any that were seriously 
disputable or doubtful. Others also Only the plain 
cases have been awarded restitution. To give 
mere color for the general assertion of a surplus, or 
to help out the English arbitrator in his criticisms, 
it has been alleged that there were duplicate 
claims by owners and insurers and controversies 
between them. It will be sufficient to say that 
there is a failure to specify instances of the kind. 
The obvious course would be to call the attention 
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of insurers and owners to the specific instance, and 
see if there was not a fair explanatito. There are 
cases where a vessel, or a consignment of cargo, 
valued at a specific sum, has been insured for a part 
of that sum by one company, a part perhaps by 
another or others, and the residue left uninsured. 
It is a very common practice; no one has been 
misled by it ; only one valuation of that particular 
vessel or that particular consignment of cargo, has 
been claimed. Only one payment of the value is 
expected. Invoices, bills of lading and freight 
lists generally show the packages and consignments. 
Protests show the vessels lost. Policies show the 
exact terms of insurance, and many proofs show 
the things lost, and there is no dispute between 
owners and underwriters as to the mode of disposi- 
tion. Some have made proofs jointly, and some 
separately. Should any dispute appear, when the 
amount allowed for a single valuation of any thing 
is set apart, they will settle it among themselves. 
If not, the courts are open to them. They know 
how to manage their own business. It is not a 
thing in which others are interested, nor, if there 
should be a dispute, does it form any reason for 
allowing nothing to either party. 

The changes have been rung upon this and the 
like, by those who follow the lead of the British 
arbitrator, until some credit has been given to it, 
as if of great importance. It is very absurdly 
made a pretence for first allowing nothing to either 
party, and then allowing nothing to insurers. We 
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can conceive how those accustomed only to damage 
OB land and t6 fire insurance, may have been bewil- 
dered by misapprehending the law, or the facts, 
and asking no explanation. 

Even our Secretary of State or his assistant, 
though of New York, and accustomed to leases, 
mortgages, foreclostares, partition suits, and fire in- 
surance, or anything relating to real estate, may 
have had no experience nor knowledge of marine 
insurance, other than a« a general reader. And if 
they might be in excusable error or merely in doubt 
on^such a point, others surely are excusable. 

But we hope none will trouble themselves about 
imaginary differences between owners and insurers 
which do not exist, or which, if they exist, the 
parties interested can settle between themselves 
without difficulty. 

The counsel on the part of the United States, at 
Geneva, and the arbitrators there, experts in com- 
mercial law, acted under no such mistake. 

And to start, or to have such a dispute, or to 
trouble others with it, merely to prevent either party 
from receiving anything, would certainly not be 
very wise for those who had confidence in fair and 
just claims, and were not at all afraid of each other, 
but friendly. 

At Washington, there were persons not belonging 
to either House, who appeared actively engaged in 
talking against the insurance claims. We suppose 
they were to have shares of what they could get 
for the premium claimants. One point urged was, 
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that if losses which occurred during the war were 
now refunded, the money would 'not go to the 
precise persons who had suffered, but to the new, 
dealers, who by valuations, estimates and statute 
arrangements, became assignees or substitutes of 
the former losers. There was little force in this, as 
a reason for refusing payment to insurers or for die 
tating special conditions. It is believed the major- 
ity, the regular old dealers, were in fact the same 
persons. But so far as there was any force in their 
objection it has been obviated. The New York 
Legislature has, by special act, permitted the money 
if refunded for these war losses, to be apportioned 
exactly among those who paid the premiums and 
suffered by occasion of the losses. 

As to the exclusion of any claims by foreigners, 
Englishmen for instance, we have no occasion to 
be their advocates. If Congress excludes them, it 
is not our affair. But it seems to us, it would be a 
nobler course to say that a neutral, having his cargo 
in one of our merchant vessels, and having it seized 
and burnt, with the vessel and the cargo of others, 
shall have at our hands equal and exact justice, and 
be protected precisely like our own. If he favors 
us in advocating compensation by treaty, instead of 
war, and helps us get compensation, so much the 
greater is his merit. It is one of the methods in 
which commerce tavors civilization and peace, and 
is the opposite of privateering, which leads to bar- 
barism and war 

ISome of the principal points in controversy have 
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been thus rapidly reviewed. If readers are willing 
to consider any proposition more in detail, they are 
respectfully referred to the notes. 

A memorial presented by some of the mutual 
companies, and a brief summary of the same points 
here considered, can be furnished to any friend. 

Such readers are necessarily familiar with the 
general habit of politicians — ^we need not say states- 
men — of addressing all kinds of men — including 
the ignorant, the prejudiced, the narrow-minded, and 
the dishonest — or, if a shorter description will an- 
swer, the knaves and the fools; and in doing so, 
of putting knavish arguments before knaves, and 
folly before fools. With no such design, there is 
discouragement to any fair mind, in getting near such 
arguers, and an inclination to remonstrate, uselessly. 
But there are some compensations. 

The clamor raised against insurers, hurts them; 
misrepresents the law, affects juries and customers, 
encourages depredations, and sets the knaves at 
them. But it has this compensation — it developes 
who are knaves, and helps insurers to avoid them. 

A man, on the strand among wreckers, amidst the 
defenceless property, or in command of a vessel, or 
among merchants, who openly talks about property 
being insured and thereupon suggests that it may 
be seized, lost or plundered, without hesitation or 
redress, betrays himself to every one who hears him, 
and enables each to judge whether, if he is willing to 
cheat an insurer, he will not quite as willingly cheat, 
anybody else. ^ It enables all to be on the lookout. 
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There are curious commentaries upon some neigh- 
borhoods; such as this: where fire insurance com- 
panics were in fair repute, they have put on each 
insured house a public sign that it was so insured ; 
knowing that it would be no sooner set on fire, and 
if a fire occurred, the flames would as soon or soon- 
er be put out, by voluntary efforts of neighbors on 
the spot ; while in other places, the sign of insur- 
ance is omitted, and the insurance if any, kept secret ; 
because in these places no voluntary effort would 
be made to put out a fire, if the fact of insurance 
was known, and many fires too, would occur. 

The story has this argument involved in it. 
There may be no positive necessity in most instan- 
ces that any merchant shall tell whether he has 
got his neighbor to help him by insurance or not. 
It is nobody's business but theirs. His own name 
can be always used in business. He can find an in- 
surer abroad or at home. 

The controversies between him and his friend and 
surety, if any arise, can be quite as wisely and com- 
fortably settled by agreement among friends as be- 
fore the public. If the laws of any place are so 
strange that they attempt to compel him to disclose 
whether he is insured or not, merely for the purpose 
of denying legal rights or remedies to him because 
he is insured, or to the extent that he has a surety 
or insurer, he can change his place and get among 
neighbors who will help put out a fire without in- 
quiring about insurance. 

But he need not be discouraged. It probably is 

5 
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not intended to drive insurers abroad, nor to drive 
merchants to secrecy* The real intention — perhaps 
not fully disclosed — if wrong, will fail. 



CHAS. B. MOOKE. 



New York, J'tine^ 1873. 



APPENDIX OF NOTES. 



1ST C>T'£1 J^, 

Ths decisions in England and America, about th^ necessity 
of a trial and condemnation in port, of a captured veesel, be- 
fore the captor can in any way legally dispose of her, are very 
numerous. It is believed there is no dispute about that. The 
point of dispute is about the right to destroy. (See Note B). 

General Halleck, in his work on International Law, p. 278, 
sums up thus : 

" As England became more commercial, it became her 
settled policy to regard the property of a captured vessel as 
not changed without a regular sentence of condemnation pro- 
nounced by a court of competent jurisdiction, and the title 
from the time of capture until such condemnation, in abey- 
ance, and not capable of being transferred. This principle 
is not only recognized in her prize courts, but is now firmly 
incorporated into her common law." 

" The same rule (he says,) is adopted by the courts and in- 
corporated into the statutes of the United States," (citing 
many authorities). 

The rule was tersely stated and defended in the Supreme 
Court of the United States, in the case of the Estrella, re- 
ported in 4 Wheaton^s JReports, 298, and its doctrine applied 
to the duties of a neutral nation, in these words : " A neutral 
may ascertain whether a trespass has been committed on its 
own neutrality by the vessel which has made (a) capture. 
So long as a nation does not interfere in the war, but professes 
an exact impartiality towards both parties, it is its duty as 
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well as rights and its safety y good faith, and honor demand 
ity to he vigilant in preventing its neutrality from being 
ahiisedy for the purpose of hostility against either of them, 

^* This may be done, not only by guarding in the first in- 
stance, as far as it can, against all warlike preparations and 
equipments in its own waters, but also, by restoring to the 
original owner such property as has been wrested from, him, 
by vessels which have thus been illegally fitted out.^^ 

Thus, if the captured vessels had not been destroyed, and 
came afterwards into an English port, there would be an En- 
glish jurisdiction and duty to restore them to the owners, by 
reason of the abuse of Miglish neutrality in fitting out and 
manning the cruisers. And by the sam« reasoning it became 
an English national duty to see the damage by the burning of 
the vessels, recompensed ; and it was bound to our nation to 
do this by tne Treaty of Amity, etc. 

Our Supreme Court in that decision clearly pointed out the 
next step, by declaring, ** although in such case the offender 
could not be punished, the former owner wotdd nevertheless 
be entitled to restitution,^'* ** Nor is our opinion confined to the 
single point of an illegal enlistment of men, which is the only 
fact proved in this case, for we have no hesitation in saying 
that for any of the other violations of our neutrality alleged," 
etc., if proved, " t?ie owner would have been equally entitled to 
restitutioti, etc., etc^ 



isT orr:Ei b . 

Legal rules for restraining the destruction of private prop- 
erty on land should correspond with the rules enforced for 
that purpose at sea, except so far as there may be solid reasons 
for a difference. 

In England, Lord Mansfield, who, when acting as a politi- 
cian, proclaimed bad law, overlooked the ancient court of 
chivalry, or was confused by the barbarities of civil war, by 
the devastating raids of the Scottish border, or by the 



wild ware against bai^baidans or Indians. His error, or many 
bad examples, led to the common belief that " booty " on land 
needed no condemnation by any but a military officer. The 
irregular courses of some unpcmishable military chiefs made 
bad precedents, and the calling of even a military tribunal 
was left very much in the discretion of the controlling gen- 
eral. 

The reasoning was very artificial. It repudiated the idea 
of any title being acquired by the soldier, by the mere act of 
seizing private property, or by its surrender, when the sword 
was at the throat of its owner. It treated the sovereign 
as the only licensed robber, and for that had no basis but his 
acting with impunity ; and held that the title vested in the 
sovereign, or at least the government of it, and that the 
sovereign of the captors might let his officers or agents dis- 
pose of it, etc. The short of it was, he could not be punished, 
and t?iey were his instruments. 

Our late General Halleck did not favor any civilian's view 
of military authority, nor pay much attention to decisions of 
state tribunals, which have held military officers responsible 
for needless destruction of private property. 

In his work on International Law, p. 464, after speaking 
(as a soldier for victorious soldiers), of the disputed limits of 
law, " In appropriating to our use, the property of an enemy, 
or subjecting it to military contribution," in land, he said : 
" There is no doubt whatever respecting its waste, and use- 
less destruction. This is forbidden alike by the law of nature 
and the rules of war;'*'* except, as he suggests, when " neces- 
sury to cripple the operations of the enemy, or to insure our 
own success." 

He fully admits that it cannot be done in mere wantonness ; 
but he uses such loose language for his exceptions, that their 
would always be a wide diffierence of opinion between the 
excited actor, amid blood and disorder, and the cool observer 
or reflector, free from danger, and shocked at barbarity. And 
he in no way tells us who shall definitely decide upon this 
open question of necessity, in respect to destroying private 
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property, not of itself dangerous nor warlike. If the mere 
discretion of the excited field officer definitely decides the 
point, his talk about " the law of nature and the rules of war " 
is very idle ; we know beforehand how wild the discretion is 
apt to be. It is agreed ^' we may demolish fortresses, ram- 
parts, and all structures solely devoted to the purposes of 
war." In brief, he may destroy what is immediately danger- 
ous, and in fact, all that is safe. If the military officer 
or soldier go beyond this, and invoke no tribunal, other than 
his commanding officer, to sanction his acts, inviting no inves- 
tigation, he may indeed capture, but must not destroy private 
property. If he do so, it is believed he subjects himself to a 
more sharp investigation, when not desired, afterwards ;• one 
before a court and jury, less favorable to him, and who may 
make him personally pay the damage. Short statutes of limit- 
ation and friendly tribunals are his protection. The case of 
Harmony vs. Mitchell, before the Circuit and Supreme Courts 
of the United States, reported in 13 Sow, Sup, Ct. Beps,^ p. 115, 
and more fully in 1 BldtchforcTs U, S, Cir. Ct, Reps., p. 549, 
looks that way. The arguments there used for the plaintiff 
and the authorities cited need not be here repeated. 

The modern officer may still kill his armed prisoners, if he 
cannot keep them. They are dangerous. But not the unarm- 
ed, the women and children. If he cannot keep them he must 
let them go. This involves the same rule as to property. 
Its danger to him is the test ; not the mere fact of its belong- 
ing to an enemy. 



35r O T E O. 



News of the intention of the young " Confederacy " (of 
traitors,) to issue letters of marque — admitting they had few 
ships and few sailors — and inviting strangers, arrived at New 
York before the Union Meeting of 19th April, 1861. The 
formal proclamation of that intention was dated 17th April, 
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J861 — "inviting all those who may desire by service in 
private armed vessels on the high seas ... to make ap- 
plication, etc." 

In a less formal manner, the intention had previously been 
expressed and advocated, and had been sent abroad. It was 
told in England before it was here. On 20th of April, the 
Governor of Pennsylvania, at Harrisburg, in a public procla- 
mation spoke of the armed rebellion, "inviting systematic 
piracy." And this was effectually used to stir up the North 
to acts of greater energy in suppressing the rebellion. The 
advertised intention frightened nobody into inaction, but the 
opposite. Nor did the threat of 30th April, to bum New York 
and other cities. It raised an additional regiment. See Frank 
Moore's Rebellion Record^ vol. I., etc. 

The logical result is, that the destructions at sea were use- 
less and worse, except merely by way of bargain with the 
English ; and in this sense, the English were the authors of 
them. 



IsT O T E X). 



In the introduction to Park's ^^ System of the Law of Marine 
Insurajice,'* p. 3, after speaking of the apparent obscurity 
of its origin, he said : " One truth, however, is clear, that 
wherever foreign commerce was introduced, insurance must 
have soon followed as the necessary attendant, it being impos- 
sible Jto carry on any very extensive trade without it, 
especially in time of war." 

His views have been approved by the best writers and 
jurists, including Judge Duer, of New York, who, in his un- 
finished work on Insurance, refers to more ancient accounts 
of insurance, and to French and other Continental authorities, 
and comments upon the French expression, that the law of 
insurance is a part of the law of nations. 

The early fashion in America, of insurance by many indi- 
viduals in small amounts, required separate suits against each. 
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One suit only was generally prosecuted, the others waiting. 
Some difficulties attending many suits appear in the eariy law 
books — such as Coleman^ s New York Cases^ p. 62, (18 suits on 
one policy) ; p. 98, one suit tried ; other insurers allowed 
8 or 14 days to pay. And for early individual insurers re- 
ported, see 1 Caine^s New York Term Reports^ pp. 32, 60, 75, 
217, 276, 288, 292, 363, 445, 489, 492, 525, 592; or, in Phila- 
delphia, 2 Dallas* Reports^ pp. 137, 196, 219, 270, 280, etc. 

It may be sufficiently curious and instructive to preserve 
in print the copy of an old policy, the original of which is 
preserved in the office of the New York Insurance Company. 
It is in these terms — the manuscript part being printed in 
italics : — 

POLICY UPON GOODS. 

Whereas, Mr, Francis Mallahy^ as well in his own name, 
as for and in the name and names of all and every other per- 
son or persons to whom the same doth, may, or shall appertain, 
in part or- in all, doth make assurance, and cause himself and 
them, and every of them to be insured, lost or not lost, at and 
from New York to the East Indies^ with Liberty to Touch, 
Stay and Trade at any of the Ports on the Route and in 
India^ backwards and forwards, in ports and at .Sea^ at ail 
thnes^ and in all Places^ as well on this^ as on the other side 
of the Cape of Good Hope, until her return to the Port of 
discharge in the United States of America^ with Liberty to 
return by the way of Europe, upon any kinds of goods and 
merchandizes laden or to be laden on board the good Ship 
called the Grand Turk, whereof is master for the present 
voyage Francis Mallaby, or whoever else shall go for master 
in the said vessel, or by whatsoever other name or names the 
said vessel or the master thereof is or shall be called or 
named, beginning the adventure upon the said goods and 
merchandizes from the loading thereof on board the said ves- 
sel at New York, and so shall continue and endure until the 
said vessel with the said goods and merchandizes shall be ar- 
rived at New York as aforesaid and Cargoes safely landed^ 
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the assurefs allowing days for the unloading thereof. The 

said goods and merchandizes, for so mach as concerns the 
assureds, by agreement between the assureds and assurers in 
this policy, are and shall be valued as property shall appear. 
And respecting the adventures and perils which we the as- 
surers are contented to bear, and do take upon us in this 
voyage, they are of the seas, men of war, fire, enemies, 
pirates, rovei*s, thieves, jettizons, letters of mart and counter- 
mart, surprizals, takings at sea, arrests, restraints, and detain- 
ments of all kings, princes and people, of what nation, con- 
dition or quality soever; barratry of the master and mariners, 
and of all other such losses, perils and misfortunes that have 
or shall come to the hurt, detriment or damage of the said 
goods and merchandizes, or any part thereof, for which as- 
surers are legally accountable. And in case of any loss or 
damage, it shall be lawfuU for the assureds, their factors, ser- 
vants and assigns, to sue, labour, and travel for, in and about 
the defence, safeguard, and recovery of the said goods and 
merchandizes, or any part thereof, without prejudice to this 
insurance ; to the charges whereof, each of us the assurers 
will contribute according to the rate and quantity of his sum 
herein assured. And so we the assurers are contented, and do 
hereby promise and bind ourselves, each one for his own part, 
our heirs, executors and goods, to the assureds, their execu- 
tors, administrators and assigns, for the true performance of 
the premises, confessing ourselves paid the consideration due 
unto us for this assurance by the assured, at and after the rate 
of TaieVce per cent. Premium, Property Insured^ warranted 
the property of the Insfwred, Should the risk not expire within 
Twenty Months from this date we agree to continue the risk 
after that Period at the rate of one per cent, per month, until 
her arrival as above. And in case of loss, no deduction to be 
made from the sum assured, except two per cent. The money 
to be paid in three months after proof of loss and proof of 
interest appears, provided such loss shall amount to Jive per 
cerU.^ under which no loss or average will be paid, on ship or 
freight, unless general, or the vessel be stranded. 
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In witness whereof, we the assurers have subscribed our 
names and sums assured, in Nbw York, this Twenty-first day 
of May^ one thousand seven hundred and ninety-five. 

N. B. — It is also agreed, that salt, grain of all kinds, indian- 
meal, fruits, cheese, dry fish, vegetables and roots, and all 
other articles that are perishable in their own nature, are 
warranted free from average unless general ; and sugar, hemp, 
flax, flax-seed, bread, skins, hides, and tobacco, are warranted 
free from average under seven per cent, unless general. 

Mbmorandum. It is further agreed, that if any dispute shaU arise 
relating to a loss on this policy, it shaU he referred to two persons, one to 
he chosen hy the assured out of three to he named hy the assurer, the other 
hy the assurer or assurers, out of three persons to he named hy the assur- 
ed, who sTiaU have fuU power to adjust the sams ; hut in ease they cannot 
agree, then siLch two persons shaU chuse a third ; and any two of them 
agreeing, shaU he obligatory to hoth parties, 

$500, James Scott, Five Hundred Dollars. 
$500, Josh, Sa7ids, Five Hundred Dollars, 
$500, John Mc Vicker, Five Hundred Dollars, 
$500, Halletty Bowne <b Co,, Five Hundred Dollars, 
$500, Lawrence <& Van Zandt, Five Hundred Dollars, 

This course of insurance by individuals has not been entire- 
ly superceded by incorporated companies. The present mode 
is for several persons to give a power of attorney to an ex- 
pert to sign and act for them in various proportions and 
amounts, who carries on the insurance business for them. 

The modern history and various modes of insurance in 
England are briefly described in a Manual of Marine Insur- 
ance, by Manley Hopkins, who states the general principles 
upon which the insurance rests. These have been adopted in 
the main, in the United States. 

At page 49, he says, the central principle of insurance is 
" the division and distribution of liability ; to remove from 
the individual to the many, the incidence of a loss ; to enlarge 
the area of its pressure ; so that it comes not with local and 
oppressive weight, but falls evenly and lightly over a large 
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surface. When this principle is set aside, the particular value 
of insurance ceases." He gives various examples and ex- 
planations. 

Page 50, " The same principle effects the insurer or under- 
writer, and produces safety to him in what would be else a 
dangerous calling. It is the division and distribution of the 
risk he undertakes ; the spreading his assumed liabilities over 
a large area, and in small portions " . . . " and the ac- 
cumulation of a sufficient number of every class to allow the 
doctrine of probabilities to work out safely." 



New York Mutual Insurance Companies. 

The three companies referred to, as sufficient for examples, 
Sire the Ailantie Mutual, incorporated 11th April, 1842; the 
New ybr A: Mutual, incorporated 12th April, 1842; and the 
Commercial^ incorporated 12th April, 1^42. (See Xaws of 
New Tork^ for 1842, pp. 261, 373 and 368.) 

These charters, several times amended, having been grafted 
for a limited period, were extended in 1869. The extensions 
are referred to in an act naming the three companies, passed 
7th May, 1869. Laws of 1869, p. 1601. 

A general law was passed 16th February, 1857, Laws of 
1857, vol. 1, p. 44, under which other companies have been 
organized ; and some others have special charters. 

All are under the supervision of the State Superintendent, 
and make sworn returns annually in prescribed forms, which 
are officially published, and by which the course and condition 
of each may be pulicly known, and comparisons or criticisms 
made. 
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The growth of this mutual plan, or its history, becomes in 
one sense necessary. It is proper for its explanation and 
defence, to those who choose to study it. 

The mutual plan, as first adopted at New York, came from 
a Bostonian and a New Yorker combined (Messrs. Z. Cook 
& A. Pell) in or before 1838, who started the Mutual Safety 
Insurance Company, or the General Mutual, and obtained an 
act of incorporation for the latter, passed 17th Api-il, 1838; 
Laws of 1838, p. 217 ; requiring no previous capital^ and pro- 
viding that no premium should ever he withdrawn, but cer- 
tificates of profits be annually issued, giving each premium 
payer a proportionate share. This plan especially attracted 
some commission merchants, who charged their principals the 
cost of insurance and retained the scrip which represented 
profits, or the surplus not required to pay losses and expenses. 
It weakened the other institutions, by taking away a part 
of their business, and in the estimation of other insurers 
and owners, it was defective from lack of sufficient capital 
at tlie outset to start with ; while, if successful, as it was not 
to pay back any premium, it might by perversion or by mere 
enlargement, have grown into an enormous monopoly. Some 
others followed in the same track, threatening to take still 
more business from the old insurers. 

The present writer, opposed to monopolies and great ag- 
gregations of wealth, was obliged to admit that insurance 
companies and railroads required legislative organization 
and combination, so that the national motto might so far as 
safe be applied to them, and that the many might fairly act 
as one. 

The Atlantic, the New York, and others, old companies 
based upon a cash capital, watched for four years, until 1842 
or later, the operations of the new mutuals ; sought to detect 
their defects ; and then, their officers and patrons deemed it 
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necessary to change their plans. Otherwise they would lose 
their business, and many of their customers going further 
would probably " fare worse." 

So, under the new charters of 1842, the officers of the old 
Atlantic (stock) company, became the officers and chief man- 
agers of the new Atlantic Mutual, but with liberty to use, and 
using so long as wanted, the old capital, upon agreed tenns, 
for greater security. And the officers and managers of the 
old New York (stock) company, became the active managers 
of the New York Mutual ; both seeking to avoid what they 
thought defects in the previous mutual companies, and to se- 
cure also their apparent and solid advantages. 

Some decisions of the courts established the law that the 
commission merchant, acting as agent for others, must bar- 
gain with his principals or account with them fairly. And 
presently the whole plan settled down into well known and 
approved courses of action. 

The consumer, now, when the mode is settled and known, 
gets the benefit of the savings. The force and effect of compe- 
tition, especially when some strong dealers do not insure, 
compels this. Several merchants are known whose whole 
savings or nett earnings in a year's business have come from 
the scrip dividends. They have been able to sell merchandize 
at the exact cost to them, covering their own personal com- 
pensation, for their labor, care and risk, by the dividends. 
They have to sell their goods at market rates, and they are 
thus able to compete fairly with those who do not insure. 
Without this, the great capitalists would crush out all their 
small competitors and raise prices. 

There is yet a considerable margin for differences of opin- 
ion and management in the business of insurance, and for 
variations of prices and results. These are incident to all 
kinds of business, and no looker-on will be able to adjust them, 
though doubtless many, like the spectators of a game, may 
imagine they could do better. 

The Atlantic company, perhaps making no claim or pretence 
of insuring cheaper than others, yet urges the necessity or 
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propriety of a large capital, and of safety against grand dis- 
asters as well as the ordinary and annual losses, and advocates 
the propriety of returning the surplus soon, so that it may 
more certainly reach the original payer and the consumer, or 
sufferer. These objects it claims, under the mutual plan, can 
only be effected by charging more than the mere ordinary and 
annual losses and expenses would require; and an individval 
insurer, it insists, cannot, with safety, charge less than they 
do, if he is so situated that, in times qf difficulty , he ranst pay 
the losses that occur. 

That company has obtained a very large run of business. 
For only one year's business, in thirty, has it failed to de- 
clare a surplus over actual losses and expenses, and to give 
the premium payers certificates of their shares ; and these of 
late years, in a period of three or four years, it has redeemed 
and paid off, with interest, thus returning the surplus or over- 
charge, if it be such. That losing year was one of extraor- 
dinary disasters beyond the science of computation ; but yet 
their risks were so widely scattered, all over the world, at sea, 
in harbor, or on land, that they did not have to recall and 
cancel the certificates before given. The business of the year 
paid even the extraordinary losses of the year, which, they 
urge, is the best way ; although others, if they charge less, do 
not maintain that rule, in cases of great and unlocked for 
disasters. The Atlantic Company is rather the exception 
than the rule. It is not improbable that some of the other 
insurers will dispute with vigor some of these propositions 
advocated by the Atlantic. We do not decide between them; 
nor can we perceive why each should not follow the rule in 
this respect deemed best. The sheer dishonesty of not pay- 
ing any of them a debt, because the debtor does not see the 
propriety of the rule used by a few, or by any of them, would 
be very palpable. There is no objection to prior regulation 
or prohibition by law, if thought judicious. But the tyranny 
of making ex post facto laws, to get or to withhold money 
from those who have earned it, can be strongly felt. 

In the other 29 years, the scrip dividends of the Atlantic 
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company have varied from 10 to 50 per cent, of their premi- 
ums, averaging about 32 per cent, per annum for the whole 
period of 30 years, being larger of late years than at first. 
It results that if a 50 per cent, dividend of surplus be declared 
twice in succession, all the prior scrip is to be paid off with 
interest at the end of two years. If 33^ per cent, be declared 
three times in succession, the prior scrip is to be paid oif at 
the end of 3 years — 10 per cent., then 10 years. The sooner 
the scrip is redeemed, the larger is the proportion in the hands 
of original premium payers, and they, as a general rule are 
the best persons to hold it. But if they choose to sell, or if 
their situation in any way requires a sale, it is right and 
proper to allow it. 

The other companies have often declared as large a per 
cent, of surplus, called profits. Some have met with more 
years of disaster, or, not charging so high premiums, have not 
made such large returns. In short and rapid voyages, it is 
strange what a difference ^, i, or J per cent, of premiums upon 
large amounts will make in the the pecuniary results to the 
underwriter. 

The mutual companies in late years — since the civil war — 
have had by law, the option of bargaining with each customer 
for a lower premium, upon the basis of his waiving any inter- 
est in the surplus or dividends of profits. {N', Y, ISessimi 
Laws 0/^1867, p. 1539.) Strangers, foreigners or persons en- 
gaged perhaps in a single adventure, to be closed before the 
end of the year, prefer this method, and it is sought to giv^ 
every one his option. 

The premiums, or prices of insurance, have all the time been 
checked by these various considerations, by stock companies^ 
not on the mutual plan, by individual insurers, and by foreign 
underwriters, who compete sharply for the business, both in 
our own market, and abroad in many different places. 

Every refusal to acknowledge to our companies the rights 
and position allowed to others, operates promptly in favor of 
these strangers^ by reason of this competition. 

" Anglo-Phobia," if not a disease, plays like a gambler into 
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the hands of one who sits on the opposite side of the Atlantic, 
and proclaims " Yankee-Phohia" his ruling idea. 

All admit the propriety, and necessity of studying carefully 
the value or hazard of each risk as compared with others. 
The merchants on one side, and the competing underwriters 
on the other, enter sharply into the discussion ahout the dif- 
ferent plans, and especially about the price. 

The officers of the companies, compelled to keep a variety 
of exact accounts, have the power and duty to refer to a mase 
of statistics upon every class of voyage, vessel, and cargo, as 
well as to the experience and judgment of the underwriter. 
His hardened or obstinate opinion may be abused but often 
proves most valuable. 

A large number of skillful merchants have been ready to 
assume that they are competent underwriters, sts some others 
have been ready to assume that they were competent gener- 
als ; and it might give offence to either to deny it — we are 
not on the examining commission — their success, it seems to 
us, has not been remarkable. Their opinions, perhaps, were 
proved to be on the side of the merchant or ship-owner in his 
previous business, and did not cover so wide and clear a field 
of general observation, bearing upon the exact points of dif- 
ficulty, and confirmed by statistics or experience. 

The three mutual companies above named, although they 
transact about half the marine insurance of the city, and had 
a large proportion of the war risks and war losses, are not 
the majority in number of New York companies, and on some 
points, such as politics and special theories of business, it is 
not to be expected that they have harmony among themselves 
or with individual underwriters. 

It may be proper to give a summary of the last years' busi- 
ness, for a better understanding of the rule and of the field. 
In some respects it was a bad year for marine insurers ; but 
some companies escaped. The risks and results in a single 
year are varied the next, and of course the dividends. If 
the whole be taken together, the average of dividends mav be 
about 25 per cent, per annum of savings from losses* But 
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to allow this, or to balance off those who have no surplus, 
some must have 40 or 50 per cent, in some years. 

It is estimated that the average rate of premiums is only 
about 2 per cent. The immense amount of risks covered 
needs no table — the accuracy of result is remarkable. 

The following is a statement, from the official returns, of the 
premiums bn risks which ended in 1872, of all the incorporated 
New York marine insurance companies (deducting the re- 
turned premiums for a more accurate view), and showing their 
losses in the same period, and their dividends, viz: 





Total amount of 
Premiums for the 
risks which ended in 
1 872, less the return- 
ed Premiums. 


Amount of nett 
Losses paid 1S72. 


Scrip 
Dividends. 


The New York Mutual Ins. Co. 

Commercial Mutual Ins. Co 

Union Mutual Ins. Co 


$377,954 64 
305,674 92 
146,796 51 


$147,268 65 

187,999 20 

64,805 51 


40 
85 
85 






Total for 3 companies 

Atlantic Mutual Ins. Co 


1730,426 07 
4,720,811 07 


$400,073 36 
2,389,844 82 


50 


Total for 4 companies 


$5,451,237 14 


$2,789,918 18 




Sun Mutual Ins. Co 


$349,461 99 
1,160,359 07 
670,728 99 
1,007,418 40 
1,425,745 63 


803,024 68 

912,344 23 

619,770 90 

1,097,769 63 

1,589.431 85 


14 


Orient Mutual Ins. Co 

Pacific Mutual Ins. Co 

Great Western Ins. Co 

Mercantile Mutual Ins. Co ... . 


10 


Total for 5 last companies . . 


$4,613,710 08 


$4,522,341 29 
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The failure of passengers to take sufficient care in selecting 
vessels, or their inability to do so, was especially apparent 
when the great crowd were rushing to California after gold. 
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Their passage money was required in advance; and this 
from a crowd of passengers enabled irresponsible persons to 
buy and fit out or charter poor vessels, of the safety or comfort 
of which the passengers were very poor judges, and many 
thousands suffered. 

There are some traces of this left in the law books, though 
its history be forgotten. (The Pacific, 1 Bldtchf, Gir. C. Beps,^ 
p. 560; also 19 Barh. S, C\ Beps., p. 221, and 21 do., p. 26.) 

It is an old abuse and has been often repeated. No senti- 
ment of humanity seems to influence a certain class — the 
brutal, the unprincipled. When the early emigrants to this 
country came over in crowds, we read of it in all the old his- 
tories. The.general account is the same. One old letter said : 
" They were packed together like herrings ; were in want of 
water ; there were dead 130 in the ship. It is rather wondered 
that so many are alive, than that so many are dead." 

It is apparent yet as to some emigrant ships, which can 
obtain a crowd of passengers when unable to get cargo, other 
than iron or stone ballast, by reason of the refusal to insure 
or the high premiums of insurance. The frightful disasters 
and losses, and the attempts to regulate and restrain them by 
statute, are sufficient proofs of the practice and of the diffi- 
culty. 

The difference between passengers and cargo, perhaps, is 
not owing to anything in the law itself, nor in its administra- 
tion ; but in the practical disability of single and scattered 
passengers — mere travelers, often strangers — either to take 
wise precautions or to prosecute and enforce their rights. If 
they are lost, no right of action, or no action in fact, occurs. 
If they are only greatly exposed and distressed, but survive, 
a large combination, embracing many of them, is needed (as 
in Barhonr^s Beps., cited above), to prosecute an action with 
effect ; and this combination — with ability to prosecute — is one 
point gained by modern insurance, though not so efficient as 
it ought to be, by reason of many difficulties, including ap- 
peals of pettifoggers to the prejudices and ignorance of local 
and careless juries. This difficulty is not increasing, but 
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slowly improving. The circle, within which the dispostion 
prevails of disregarding the rights of insurers in favor of the 
originatora of mischief, is marked and grows smaller. 
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The Acts of Congress regulating wreckers, etc., in Florida, 
were in harmony with the views of underwnters, and their 
excellent results wtre fully demonstrated; as reported in 
Judge Marvin's " Treatise on the Law of Wreck and Salvage^'* 
See Note to p. 2. 

He raised the question " whether the interests of commerce 
would not be promoted by the enactment of a law prohibiting 
and making void all insurance upon vessels and their freights 
exceeding half their value ;" saying it was a question worthy 
of the serious consideration of legislators. He had a grand 
opportunity of witnessing the conduct of many towards under- 
writers and the carelessness of some masters when insured. 

The mischiefs which he checked in Florida, have taken 
deep root in the Bahamas. American property, insured or 
uninsured is not well protected there ; and some sharp penalty 
might, with propriety, be devised to prevent improper — un- 
necessary resorts there. 

Some underwriters have taken Judge Marvin's view, as to 
the impolicy of insuring vessels advertised as common carriers, 
and as to insuring freights. And this class of underwriters, 
or some of them, insure only cargoes. 

It is not the popular nor the legislative view, but rather the 
opposite. The general opinion is, that prudent and careful 
men will not risk their money, nor incur great hazards as 
owners of vessels — will not be owners — unless they can have 
their greatest risks covered by insurance ; and that it is better 
for all to have such prudent and careful men interested than 
to have the whole ownership and the whole control of the 
business fall into the hands of the other class, the reckless 
and irresponsible. 
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In Massachusetts and in England^ local laws were passed 
under this view, exempting owners of vessels from responsi- 
bilities to strangers for debts or injuries, though resulting 
from the improvidence or negligence of masters or agents 
appointed by the owners or charterers of vessels. These laws, 
to a limited extent, have been adopted by Congress, leaving 
the vessels responsible, but not the owners beyond their money 
first put in. 

Old laws made even seamen lose their wages, if the voy- 
age failed by disaster. These appearing harsh. Congress has 
recently changed the rule. {Statutes of 1871-2, p. 268, sec 32.) 

The effect of these several changes, whether tending to 
greater difficulties, has not yet been fully demonstrated. 

But underwriters do not object that the power to insure be 
limited, so that the owner shall have a more certain and active 
interest to save, if there is danger of too great freedom from 
responsibility, or too much recklessness in preparation and 
management ; or in other words, if a limit to insurance will 
tend to greater care and safety, or will diminish waste. The 
question is one which does not belong to them to decide, ex- 
clusively, or principally. In the absence of limit or regula- 
tions, it is a strange perversion to attempt to deprive all 
insurers, good and bad, regular and irregular, of the rights 
allowed to others, merely hecavse they are insurers. And 
this perversion has its strongest absurdity, in its special appli- 
cation to the great insurers of cargo. 

Freights are not earned unless cargoes are delivered at 
ports of destination. The courts have been strenuous on this 
point. (See sec. 9, p. 14, of Marvin's Treatise and many 
authorities.) By reason of this, ship-owners often refuse 
to let owners or insurers of cargo take it, in case of disaster, 
either to save it or sell it, or for any purpose, unless full 
freight be paid. Their appointed master jettisons cargo^ 
pledges it or sells it for funds, or makes a voluntary stranding, 
very much at his discretion, assuming and having great power 
over it. And cargoes of great value, and in various degrees 
at hazard or perishable have been treated as of little impor- 
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tance compared with the vessel or the mere freight to be paid 
on its final delivery. 

No legislation has been sought by insurers on these trouble- 
some points. 

As freight representb a contemplated profit, and is a pay- 
ment for services upon their complete performance, rather 
than for anything that may have antecedently been done, and 
as it is generally incapable of correct estimate in advance of 
that, in respect to its value, it may be that its insurance 
should be limited to one half, and tSe insurance of contem- 
plated profits be forbidden. Opinions are not uniform on the 
topic. 

But instead of this, not even the old English statute forbid- 
ding wager policies, or mere bets without regard to interest, 
has been re-enacted here ; and wager policies are held valid, 
except as prohibited by the general laws against betting and 
gaming. Although there are some such laws in the State of 
New York, it is not a time when much can be said about 
their enforcement. 

It is believed, however, that all the old and regular insurers 
are opposed to wager policies ; and that some concealed act 
is necessary to get any such insurance from them. Gambling 
mixed with any regular business, injures it. 



35rOTE I, 



" That the premium constitutes a part of the interest or 
value in every subject of insurance is a familiar doctrine," 
says Mr. Phillips, in his " Treatise on the Law of Insurance^'* 
3d ed., vol. 2, p. 17, section 1201 ; adding an imperfect ex- 
planation, but correctly saying: "A valuation is made for 
the purpose of fixing the amount of insurable interest, and 
as the premium is always a part of that interest," etc., " if 
goods are valued at so much in the lump, the valuation is gen- 
erally understood to include the premium." 
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He refers lightly to the case of Ogden vs. Columbia Ins. 
Co., 10 JohnHs Rep, 273. It was the unanimous opinion of 
the Supreme Court of the State of New York^a tribunal very 
ably constituted, that then had the greatest number of insur- 
ance causes before it, and these argued by able and learned 
lawyers. The opinion — very terse and brief — was, doubtless, 
written by Kent, Ch. J., to express what Thompson, Spencer, 
Van Ness, and Yates, J.J., unitedly agreed upon, and it first 
decided that the valuation in the policy of the foreign money 
merely in which the invoice would express the cost, (see 
the printed form in Note D,) left the valuation substantially 
open. And then it contained these words : " It follows, then, 
that the assured has a right to add the premium of insurance 
as a part of his insurable interest." In the margin it referred 
to the prior case, in the same book, p. 78, and to Marshall on 
InsurancCy p. 6*22. If that prior case be examined, Minturn 
V8, Columbian Insurance Company, 10 John's Rep., at p. 62, 
it will be found that " the plaintiffs contended that the un- 
valued articles at prime cost and charges including the draw^- 
back, together with the premium on the first or London policy, 
were first to be applied to * that .policy ' {i.e. to be deemed 
first insured by it.) For the American valuation the premium 
was added to the invoice cost in the plaintiff's adjustment, and 
the court, after argument by able counsel, decided that " the 
adjustment is to be made upon the principles contended for 
by the plaintiffs. The premium upon the London policy is 
also to be included, for that is one of the charges," citing 
Marshall on Insurance, p. 622. 

These discussions and decisions, it is understood, settled 
the law for the State of New York in 1813, so that it has been 
undisputed ever since. 

Mr. Phillips refers also to cases in Massachusetts, in which, 
after much discussion in reference to some most extraordinary 
war premiums (45 per cent ?) he says the court adopted the 
rule " that the premium is included in the valuation." 

Mr. Arnould, in his comprehensive (English) Treatise on the 
Law of Marine Insurance and Average, vol. 1, p. 302, speaks 
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of the rule in England, as being to place the insured, (not in 
such a position, in respect to profits, etc., as he would have 
been if no loss had been incurred), but *' in the same situation 
he was in at the commencement of the risk," and he says, 
" it is upon this basis that the insurable value of the interest 
at risk is invariably calculated on all open policies effected in 
this country." And " the worth of the thing insured to its 
owner at the outset of the risk, covered with the expenses of 
the insurance is in all open policies its estimated value for the 
purposes of insurance." He gives examples and illustrations 
afterwards. See pp. 316 and 325. And at p. 323, he says : 
" Generally speaking, a valuation at a round sum is taken to 
include premium and commissions (meaning commissions paid 
in buying goods) and it seems it ought to do so in all cases 
except where the contrary appears from the language of the 
policy." 

It may be added, without tediously citing authorities, that 
this is the general course and practice on the continent and 
throughout the world, viz. In an open policy, the amount 
insured is the invoice cost of goods bought, the shipping 
charges, and the premium of insurance : being precisely what 
the home merchant, ordering goods abroad, has to pay, before 
and independently of the arrival of the goods, and in a 
valued policy on goods, these items are presumed to be in- 
cluded ; there being few, if any, valuations at a less amount, 
but some higher, in order to include profits. 

It may not be a waste of time to explain some of the rea- 
sons for common and general usage on this point. 

1. Almost every policy, by usage, contains a clause that 
the premium note, if unpaid, is to be deducted on paying a 
loss. It is well known that notes are very often given, and 
that the insurer for his own safety must set off the note 
against a loss. As policies are assignable, an assignee would 
claim the loss, and object to having the note set off against 
his claim. So to bind the assignee, this clause — compelling 
the deduction — was generally inserted. 

2. The non-resident purchaser of goods for shipment does 
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not carry his money around in a strange country to pay for 
his goods from his pocket but deposits it or his securities 
with his home banker, who gives him a credit abroad ; and 
this credit abroad and at home is used by the aid of an in- 
voice, (which is the seller's bill of items for the goods, 
describing them, with the shipping charges, cartage, etc., 
added). The seller puts them on board ship, verifies his in- 
voice for the custom house, receives a bill of lading from the 
master of the ship, and then takes his invoice and the bill of 
lading to the banker, who advances the cost to the seller, but 
requires an insurance to cover his outlay. Then, as it is known 
that a premium note will be deducted from a loss, by the 
very terms of polices, the banker requires that the valuation, 
for insurance, shall embrace the invoice cost, the shipping 
charges, and enough to pay the premium note, in order that 
he m,ay he clearly covered. And this course, required by the 
banker, is required also by the foreign merchant when he sells 
on credit. 

3. These customs prevail in our internal exchanges of goods 
and in many different external places, with different langua- 
ges and markets. And they apply just the same when grain 
or other merchandize is sold from New York, or cotton from 
the South, to be shipped abroad, as when goods are imported 
from Rio, from the West Indies, from China, Japan, Spain, 
France, England, Germany, or Russia ; and it is this univer- 
sality, which gives force to such customs. 

A New York, Boston, or Philadelphia insurer would lose 
his business if he did not insure at a valuation sufficient to 
cover the cost, including the premium note. His own pru- 
dence and safety ought to repel him from much higher valua- 
tions. And it is in this way that valuations in policies, 
especially of cargoes, are often received in general averages 
or among strangers, not bound by them, as prima facie 
evidence of value. The goods once started on a voyage, 
without any particular enquiry how far they have got, but on 
the average half way, are as a general rule, treated as worth 
more than they were before shipment, to the extent of the 
premium. 
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The result is, the premium being added to the cost, to make 
up valuation for insurance, when a total loss is paid, the 
insurer gets no premium; the owner pays none. He is com- 
pletely refunded and stands as if he had not bought the lost 
goods. The insurer becomes purchaser. The other starts 
fresh to buy more if he chooses. 

In the valuation' of vessels there is no such uniformity. 
New vessels may be valued at their cost with premium in- 
cluded. But they depreciate. And as they advance in age, 
their owners sometimes prefer to undervalue them, because 
then, in case of disaster, the right to abandon attaches for a 
less injury than it would if valued higher. 

If they do so undervalue them, and are paid a total loss, 
^. e., the whole agreed valuation, the insurer takes the whole 
title ; and it is not perceived why they should receive more 
for their loss, in any way at the expense or loss of the insurer. 
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" Subrogation," or ** substitution," was described by Judge 
Story, as derived from the Roman law, and called *a doctrine 
belonging to an age of enlightened policy, and refined, 
although natural, justice." "A surety paying the creditor 
was entitled to a cession of the debt, and a subrogation or 
substitution^ to all the rights and actions of the creditor against 
the debtor." (See 1 Story^s Equ, Jurisprudence^ p, 652, sec. 
635. 

He traced the origin of the law and accounted for the tech- 
nical word often used inaccurately. Yet he said, thirty or 
forty years ago, (same vol., p. 23, last clause of sec. 20), " the 
whole law of insurance is scarcely a century old, and more than 
half of its most important principles and distinctions have 
been created within the last fifty years." If this were ex- 
actly so, the law has since received such enforcement that it 
may be treated as of full age. It is true that the portion of 
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coantryfrom which he came, more MKtfimwted in vessels than in 
cargoes, when he studied laar, ^id not favor insurance, and he, 
in eaiij ikk, warn not deemed a safe authority on insurance 
\am. He, perhaps, had his mind a little biased by always act- 
ing against insurers, or by encountering not the best class. 
But when better informed he chanoced his mind. And that is 
immaterial now. There have been elaborate treatises on the 
law or doctrine of " subroscation." We have little concern 
with them, or with the word, except in its modem application 
or use in connexion with insurance, and upon the exact point, 
there are direct, modern and authorative decisions. 

The principal cases decided by the Supreme Court of the 
United States are sufficient to be noticed. 

The earliest reported, perhaps, was about the year 1800, in 
4 Dallas Reps, 417, that of Symonds vs. Union Insurance 
Company, of which this is the official summary : 

"The allegation (meaning the right) of abandonment in 
case of loss is an inseparable incident to the right of insurance ; 
and upon an abandonment the underwriters acquire all the 
rights of the insured.'*'* 

The next case, of more importance, was that of Rhine- 
lander vs. The Insurance Company of Pennsylvania, decided 
in 1807, and reported in 4 Cranch^s Heps., p. 29. It deter- 
mined the effect of capture by belligerents or others, and 
stated the law of insurance in respect to the right of the 
owner to abandon and cede all to the underwriter, and to 
claim, under various circumstances, a total loss. The Court 
said, per Marshall, C. J. : " When a loss is real (meaning physi- 
cally and completely total), a controversy can only arise as to 
the fact." When not so, " there may be, /or the time, a total 
loss, and in this state of things the insured may abandon to 
the underwriter, who stands in his place, and to whom justice 
is done by enabling him to receive all that the insured might 
receive.'*'* 

In that case, upon a capture, notice was given of an 
abandonment, and before trial, the vessel was released and 
returned to port. A majority of the court decided that the 
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State of things at the time of mtwutdoimieiit fixed the rights 
of the parties. The insurance company irai 4kma compelled 
to pay a total loss, taking, of course, to its use the vuswl le- 
stored. 

This general rule has been pursued in thousands of in- 
stances. Some courts have held that in order to compel the 
insurer to pay the full valuation the loss should remain ap- 
parently total from the time of abandonment until the time 
of commencing suit. By the terms of policies generally thirty 
days must elapse after proof of loss before suit can be com- 
menced. And it has been held that an underwriter thus had 
30 days after an abandonment to find goods lost at sea, to get 
a stranded vessel oif, or out of danger, or to rescue and restore 
a badly damaged vessel. (See 9 Wallace Reps. 465.) The 
numerous struggles on such points, in which the doctrine of 
abandonment and cession has resulted from damage or great 
jeopardy, or Sk^psLvent prima facie loss, all serve to show how 
strongly and thoroughly that doctrine has been established, 
and generally too at the instance of the insurer, seeking his 
money promptly against the underwriter. The common and 
general idea has got to be that if property be damaged more 
than half, the underwriter, if required, must pay the whole 
valuation and take the property or its proceeds, as he may 
find them, except when the vessel is in her port of destina- 
tion. 

The next case of importance, in the national court, was that 
of Comegys vs. Vasse, decided in 1828, reported in 1 Peter* s 
Reports^ 193. The opinion by Mr. Justice Story reviews many 
previous decisions in England and America. Vasse being a 
private insurer of vessels and cargoes, which had been seized 
and carried into Spanish ports, had paid a total loss in 1802, 
and seventeen years afterwards, in 1819, under a treaty be- 
tween the United States and Spain commissioners, had awarded 
money for the vessels and cargoes seized, which had been paid 
by Spain to the United States, and by the latter to the de- 
fendant, thereby acknowledging the right of the insurer. The 
suit was for this money at the instance of assignees for credi- 
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tors. It required a full explanation of the law and a repudia- 
tion of the notion that the money was a mere gratuity or sub- 
ject to the whim or discretion of the possessor. Both of these 
were given. The Court said; "7%e law gives to the act of 
abandonment to underwriters ^ when accepted^ all the effects 
which the most accurately drawn assignment would OAicomplish, 
The underwriter then stands in the place of the assured and 
becomes legaUy entitled to all that can be recovered from de- 
struction. It is clear that the right to compensation for 
damages and injuries to which citizens of the United States 
were entitled, and which, under the treaty with Spain, were 
to be subjects of compensation, passed by abandonment to 
the underwriters upon property which had been seized or cap- 
tured." This case refers to the opinions of elementary writers 
and to the decisions in England, and some of the United 
States previously reported. The critical or professional reader 
will doubtless refer to it himself. 

The same points have since been decided as they arose, 
in a great variety of forms. And it has been established as 
to marine insurance, beyond any fair question, that the mere 
payment of the valuation in full, as specified in a policy or 
under the fixed rules arranged for an open policy, presup- 
poses a suflicient abandonment and an acceptance of it, and 
gives the insurer a complete title to what may afterwards be 
recovered, in any way, either of the property itself, or in 
money from parties who have injured it, or got the proceeds. 

There are some diflferent rules as to fire insurance, though 
not as to the precise point now in question. And it is not 
needed to point out the cases of insurance against fire on land, 
in which the owner estimates and adjusts the amount of dam- 
age by fire, after examining the charred remains, or unburnt 
parts, and settling with his insurer, receives a sum less than 
the original value, and retains all rights to the unburnt part, 
and may sell it or collect all he can from it. At sea, the rule 
as to savings is different, when full value is paid : i, e, what 
is termed a total loss ; and one reason is that the damaged 
article can seldom be examined. But if a marine underwriter, 
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on settlement, should make a deduction and not pay a total 
loss, he will be held to the same rule, as in ease of fire ; that 
is, he will be supposed to have paid the damage merely, mak- 
ing a deduction for the estimated value of savings, and then 
the insurer will not be entitled to what may be afterwiards 
happily realised. 

If a house be wantonly burnt, it is apprehended the fire in- 
surer paying the loss, may recover of the wrongdoer. At 
any rate, the marine insurer, carefully guarding this point of 
payment, and often taking an assignment, to remove all 
question, certainly can do so and often has. 

This topic is fully and best explained, in reference even to 
a fire insurance, in one of the latest cases before the Supreme 
Court of the United States ; that of Hall and Long vs. Rail- 
road Companies, reported in 13 WallaA:e^8 Reports, p. 367. The 
goods were wholly destroyed by fire, while being carried on 
a railroad. The insurer — against fire — paid the loss to the 
owners of the goods, and commenced suits against the rail- 
road company, as a common carrier, for negligently permit- 
ting the goods to be burnt, using the names of the owners of 
the goods for the purpose. The court recognized his right to 
do so, in the fullest manner, saying, p, 370, the liability to the 
owner \^ primarily upon the carrier, and of the insurer only 
secondarily. The insurer, stands '^practically in the position 
of a surety ; he is entitled to all the means of indemnity, 
which the satisfied owner held against the party primary 
liable." " Hence, it has often been ruled that an insurer, who 
has paid a loss^ may use the name of the assured, in an action 
to obtain redress, etcP " It is conceded that this doctrine pre- 
vails in cases of marine insurance, etc., etc. 

This case refers to many other decisions (cited in the notes) 
and reviews them, showing that it was the English rule at an 
early period and had been adopted in several states. 

The sharp point of the contest in that case has no applica- 
tion to this. The railroad carriers tried to argue that they 
were innocent of any negligence and were only insurers. 
The court held that they were presumed to be in fault by law. 
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without the necessity of proving that they set the goods on 
fire. That difficulty does not arise with the Alabama claims. 

It has been judicially decided that the English Government 
was in fault. The decision of the Supreme Court applies 
with undisputed force to all who are in fault for a loss. It 
repels, as every one must, the absurd idea that wrongdoers 
either wilfully or by culpable negligence, may destroy, em- 
bezzle or appi'opriate the property of others, and escape by 
law with impunity, merely because it is insured ; or the other, 
a mere variation in form without sense, that a man may in- 
sure and if his house be willfully or negligently burnt, he 
may get twice fully paid for his loss ; first from his insurer, 
and then again from the trespasser. It is clear that if he get 
pay first from the trespasser, he cannot recover afterwards 
from the insurer ; for he would have suffered no loss ; and it 
would be a very loose thing to have substantial rights de- 
pendant upon the mere fact of which party performed his 
duty of paying first, making him the only suflferer. This ab- 
surdity prevails in some actions against several persons for 
trespasses or wrongs, viz,: that all or any may be prosecuted, 
and full damages be collected from any one who can be forced 
to pay ; and the one honestly paying first cannot maintain an 
action against his co-trespassers to make them pay a share. 
It is one of the punishments for getting into bad company, of 
very doubtful policy. 

The ■ pretence is that the courts cannot apportion the 
wrongs of bad men between themselves. Yet they do pre- 
tend to apportion grades of punishment for crimes ; and it 
might do them honor, if they would make the worst tort 
feasor suflfer the worst, and not let so many knaves escape 
while they are punishing the dupes. 

The vice of the argument which would permit a double 
payment to the owner in case of^ insurance, or no recovery 
against the real wrongdoer, is in the crude idea often urged 
before ignorant juries, that the premium of insurance covers 
and compensates for any and every loss however incurred. 
But that is not a true nor fair idea. Insurance covers only 



APPENDIX, 95 

such unavoidaple losses as are misfortunes without fault, and 
is intended merely as an indemnity ; and thus it readies only 
the precise extent of unavoidable loss which results after all 
credits and responsibilities of others are considered. True, 
it is not expected that the sufferer in the midst of his busi- 
ness shall wait for his money until all collections of savings 
or from wrongdoers shall be made. Promptness of payment 
is to him very important. It does not compel him to run 
after stolen property, or to sue for negligence, beyond certain 
bounds, but if he assigns what may be recovered, compels the 
insurer to pay. Modern policies contain clauses requiring the 
owner to " sue, labor and travel in and about the safeguard 
and recovery of the property," at the expense of the insurer. 
This is because he and his agents are supposed to be on the 
spot, in possession, and master of all surroundings ; or be- 
cause the insurance may be only of a part or share. 

Between the time of a mere notice of abandonment and its 
acceptance or the payment of a total loss, or before this, the 
insurer may have only an equitable^ not a technical legal 
title ; like a contractor to buy, who has not paid. This is 
referred to in various cases, and forms the reason why the 
names of the owners are used in a suit against trespassers. 

But as soon as a total loss is paid, the insurer, like a pur- 
chaser of goods, has a legal title relating back in equity 
to the time of the disaster, and he can recover from all or any 
who have done any injury, or who have contributed to the 
loss by negligence or misconduct, and from all who have got 
in their hands any savings. 

It has been the custom of some companies, (the Atlantic 
Mutual of New York for instance,) to take assignments on 
paying a total loss, containing an express power to claim and 
sue, etc , in the names of the prior owners. These assign- 
ments are deemed proper vouchers for strangers even when 
not of themselves essential. They have been mostly used to 
collect pavings in distant places. It is not very fair to 
strangers to compel them to examine policies of insurance, 
protests, invoices, letters of abandonment, etc., and to deter- 
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mine whether there was a proper insurance and abandonment 
or payment, changing the title. And such proofs would be 
troublesome and expensive too, to the insurer ; when savings 
were found, (as they often are,) in a foreign tribunal, where 
salvors or others have seized the property and getting their 
own pay, have left the surplus uncared for, or where the in- 
surer is compelled to prosecute the wrongdoer for seizing or 
destroying a vessel or its cargo. 

But such an assignment for money paid, being produced, it 
follows that no stranger pretends, nor has any right or busi- 
ness to go behind the assignment to raise any captious question 
about the insurance. 

If an assignment be improperly obtained, it is the province 
of an equitable court, at the instance only of the injured and 
complaining party, to set it aside and upon proper terms. 

It seems a strange and wild course for a legislative body to 
attempt to violate or disregard such voluntary instruments 
which were satisfactory to the parties interested ; and espe- 
cially so, after expenses have been incurred and various efforts 
made in confident reliance upon their validity. 

The merchants themselves have well understood the law 
and the established customs on this topic, and in general com- 
plying with them, have honorably acknowledged and ratified 
their assignments. We know of none receiving payment for 
a loss who has attempted to set up a claim in opposition to 
his assignment or payment. 

It is left for others, having no interest whatever in that 
question — if there were a just question — to start and urge 
the idea : 1st, That the merchants were not bound to execute 
assignments ; and 2d, that although they have done so, these 
should be repudiated ; because the new judge volunteers an 
opinion, without hearing the parties, that the merchants re- 
ceiving full payment were not bound to execute assignments. 
Both propositions are untenable Assignments have been en- 
forced by the courts whenever they were required and there 
was any possible occasion for them. The objections stated 
to them have been, that when there was a complete total loss. 
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with no savings and no reclamations^ then an assignment was 
useless*; an<J when payment of a total loss of personal property 
was made, the title passed and no written assigDment was 
necessary. This last did not reach vessels which the statute 
required to be transferred in writing. But the course, gen- 
erally, was to send first a letter of abandonment and demand 
payment. If the insurer accepted this, he could take the 
property. But if he required a more formal assignment, then 
he paid the loss, prepared an assignment and demanded its 
execution — printed forms for this have long been used — and in 
any case where it appeared necessary or proper the courts 
would enforce its execution just as they would enforce the 
giving of a deed for land after payment of the puchase 
money. The question whether the owner is bound to assign 
before receiving his money is, for the present occasion, of no 
importance. 

The clause in policies, that "it shall be lawful and necessary 
for the assured and his agents to sue, labor and travel in and 
about the safeguard and recovery of the property," is a mod- 
ern one, but has been very generally used. It was held to be 
substantially the law, before it was inserted. It is a thorough 
recognition of the interest or right of the insurer in the 
property after a disaster ; and it has often been enforced in 
that view. 

To recover or to restore lost or damaged property by suit 
or otherwise, of course, involves expense, labor, and care. 
The letter of abandonment is a mere mode of expressing the 
election of the owner to call upon the insurer to pay the full 
value and take the risks and expenses upon himself, w^hich 
election the law first permits under definite rules, (he continu- 
ing, until relieved, still to care for the property) and it then 
enforces this against either party with all its consequences, in- 
cluding, of course, the expenses. 

The actual payment of the loss with the assignment of all 
rights and claims closes the owner's part. He stands as if he 
had made no purchase, and takes the money from the insur- 
ance company to buy other goods in their place, and gives his 
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attention to this latter. To enable him to do this is the grand 
object of his insurance. The valuation and plan, from begin- 
ning to end, are upon this footing. The insurer becomes 
owner. 
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An enumeration of the losses to insurance companies, at the 
outset of the civil war, not covered by any unusual premium, 
would simply be tedious. Any one who reflects a moment 
must be willing to concede them. 

Few appear in print. An English case, which went to trial 
and judgment in England, and is reported in various books, 
may be conveniently referred to. It is impartial, for the 
present purpose, and covers other grounds also. 

The title is lonides vs. Marine Universal Company, and it 
will be found reported in the 32d vol. of the Ijaw Journal for 
1863, New Series, p. 170 ; in the 10th vol. of the Jurist, New 
Series, pp., 18, 19, part 1st, 1864 ; also 14 C. B., N. S., 259 ; 1 1 
W. R. 858 ; 8 L. T., N. S., 705. It shows how soon and how 
determinately the English insurers sought to guard them- 
selves against "war-risks," and with how little practical 
effect. It shows one of the losses on the coast of North 
Carolina. There were insurances, in the United States, on 
other property, not so strongly guarded or with no guard at 
all, against such risks and losses of course paid. 

The little success in excluding losses by " war-risks," (so far 
as attempted), when only the " proxima causa," or immediate 
cause of loss is looked at, appears also, or is further explained 
in Bogert's case, (a vessel sunk by order of General Butler, 
and claimed not to have been lost by a " war-risk,") vol. 2 of 
Court of Claims Heps. IQd ', Morgan's case, vol. 5, do. 182, 
and Rey hold's case, vol. 5, do. 277. 
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Another peculiar instance of losses by two New York 
companies has been presented by verified petition to Con- 
gress and to the proper authorities. The insurance was on 
half the cargo of bagging, per ship Judith, from Calcutta to 
New Orleans. The ship was wrecked near Havana, and part 
of cargo saved, but the whole abandoned and paid for by the 
insurers, two companies in New York and two in New Orleans. 
The New York companies paid |34,i5'70, " and the usual in- 
struments of abandonment and cession were duly executed." 
The saved cargo was not controlled by a half-interest, but 
taken from Havana to New Orleans, just before the war broke 
out, and the New Orleans insurers took charge of it ; claiming 
title to half. The savings were sold, and the Confederates 
getting into power, took proceedings to have the other half 
forfeited, as belonging to '' alien enemies," naming as such 
the two New York insurance companies. No one else claimed. 
There was a receiver appointed, and the half (deducting fees) 
amounted to $19,008.28, and was in hank to the credit of this 
receiver when New Orleans was captured, and the whole 
amount in bank was seized by order of General Butler, and 
sent to Washington. Either side was ready to treat a cor- 
poration as an alien enemy, without a moment's hesitation. 

This the insurers suppose was a re-capture, and they under- 
stand the settled rule to be, to restore to former (friendly) 
owners, re-cajytured property, allowing in proper cases a rea- 
sonable salvage. There has been no valid condemnation. 
Yet nothing has been restored, nor any judicial hearing allow- 
ed. It is not the first time that non-combatants and neutrals, 
necessarily so, have been treated as enemies on both sides. 
It will always be so, when plunder is the ruling motive, if 
judicial enquiry and condemnation be not insisted upon 
before any transfer of title. 

This the insurers may mention, as up to this time, a loss re- 
sulting from the war^ not apprehended at the outset, and 
never covered by any premium. 

And to their sorrow, there is a long list of losses occasioned 
by the war, for which there was no war-premium. One coin- 
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pany has been paying losses all the time, at the average rate 
of between $5,000 and 17,000, every working day. 

It would be quite impossible to state an accurate amount 
of the losses by the war with any material reference to the 
so called " war premiums." 

When the "war risk" was taken alone, the policy would 
show the premium. When the marine risk, without the war 
risk was alone taken, the policy would show the premium for 
that. But in the largest number and amount of insurances both 
were taken together, and neither the face of the policies, nor 
the books of the companies show what was the separate rate 
or separate amount charged for each. It would be thus im- 
possible for the companies, especially the largest, to make up 
any exact amount of " war premiums ;" and the extraordinary 
course of throwing the burden of proving the amount of them 
and their war losses, upon the companies, as a condition of 
their standing upon the same footing and having the same 
rights as others, may be estimated. 

It may be added that none of the statements or claims pre- 
sented about " war premiums " have been submitted to any 
investigation or cross-examination by the insurers. They are 
ex parte and of the loosest character. The principal one pub- 
lished deserves a sharp examination. It does not tell the 
voyages, nor the companies ; but is so made up as to elude 
criticism. It may be that such insurances were obtained, the 
war risks in one set of companies, (loyal and trying to sustain 
the government) and the marine risks in others, who either 
would not take war risks at all, or not so cheaply. There 
were such companies or insurers, foreign and domestic ; but 
why they should be esteemed deserving of favor by Congress 
and the others of disfavor because the latter took war risks, 
is beyond our wit to guess. 
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In the Atlantic Company, the officers listened to arguments^ 
pressed with eagerness by different interests, and when their 
decision might be thought too serious, called together the 
board of directors (a numerous one, representing all interests,) 
to hear the discussion. A debate occurred between the re- 
presentatives of the long risks, complaining, and of the shorter 
risks, defending, as to the relative premiums proper to be 
charged to each. After hearing all, the board passed no vote 
controlling the officers. They exercised their judgment, ob- 
taining the best light they could. 
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Crude advisers would distract a man in a difficult public 
place, if he attempted to listen to them. It is necessary to 
select some upon whom he can place reliance. 

The common fashion of tendering advice through the news- 
papers is occasionally successful, but extremely uncertain, and 
sometimes dangerous. 

When cruisers, like the Alabama, were in full operation, and 
there was much apprehension, it was thought in New York, 
that the form of having a well-armed and prepared vessel 
act as a convoy of merchant vessels to protect them would be 
one of the best methods of guarding against danger, lessening 
the premiums of insurance, and catching the cruisers. An 
article was published in the N', Tl Times, April 17, 1863, for 
the purpose of calling attention to the plan. It had no serious 
effect. The correspondence, though preserved, is too volu- 
minous for use. 

The particulars of a voyage to Europe, in the Spring of 1865, 
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might be detailed. The agents of the New York Under- 
writers in England were visited, and by a rapid survey, much 
information obtained. One point was very striking. The 
blockade runners, and generally the builders and owners of 
ships were hostile to the United States and to its citizens, and 
this hostile portion appeared to be supporters of the then 
(whig) administration of the British Government. The fol- 
lowing brief paragraph was written as a summary by the 
traveller after his return : 

^' Among the laboring and in the agricultural portions of 
England, and with some of the learned, I found much friendli- 
ness and sympathy for my country ; but among the shipping 
and commercial classes, I met with such unfriendly taunts, 
meanness, and rudeness as compelled me to believe them 
venomous and dangerous enemies. On my return I found 
such a restoration of confidence and courage in Americans as 
assured me that tlie danger was not great." 
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Suppose an American vessel, loaded with cargo of various 
kinds and qualities upon freight, and the cargo, belonging to 
more than one hundred different persons, as is often the case. 
Suppose this vessel be run into at sea by another vessel, and 
the American vessel, with cargo and freight, either all lost, 
or damaged and partly lost. The faulty vessel puts into a 
foreign port, Jjiverpool, for instance, and it becomes the duty 
of the master for and on behalf of all interested, to sell the 
damaged cargo and to sue in the English Admiralty court. 
After a serious contest he may "recover in his own nanie^ a 
round sum for the damage or loss to the vessel, cargo and 
freight, and may succeed in obtaining the money with which, 
as an honest man, he returns and reports to his owners. 
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Does anyone suppose that the shipowners are to keep all, 
for their own loss, or are to tell the master to help no one, or 
to put all the difficulties possible in the way of owners of 
cargo ? 

On the contrary, it was the duty of the master and of the 
owner to keep a clear and exact account, and to show precise- 
ly what sum was raised by the sale and what sum recovered 
for vessel and freight, and for each of the one hundred owners 
of cargo. The master or owner will be made to suffer, if they 
neglect this duty. If costs or deductions be made, they will 
be apportioned pro rata, unless specially belonging to a par- 
ticular interest ; and an average adjuster, in accordance with 
law and rule, would make an exact report of the sum payable 
to each owner of cargo. This is precisely the law and rule 
required of our master, the Government. 

The same general course is pursued in our own, as in the 
English Admiralty courts, in favor yf a foreign master, who 
against trespassers is permitted to sue i7i his own name^ for 
vessel, cargo and freight. 

What would be thought of the court which, after collecting 
the money from trespassers should attempt to hold the money ? 
or, would compel owners or insurers of cargo, who had furnish- 
ed proofs against the common antagonists, to piove their 
values in order to get their shares of a recovery ? or worse 
still, what would be thought of the shipmaster, if he set up 
that the recovery in his own name was conclusive that he 
owned the whole, and that he might give it away or distrib- 
ute it at discretion ? 
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At the opening of Congress, on 6th December, 1872, Hon. 
Mr. Morton, of the Senate, asked and obtained leave to bring 
in '* A bill creating a commission to adjust the compensation of 
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tfie severed claimants for damages for depredations by rebel 
cruisers, to be discharged out of the indemnity fund awarded 
by the tribunal of arbitration at Geneva, to be paid by Great 
Britain to the United States." 

The first section contained the important principle, though 
not expressed with sufficient clearness,by which the commis- 
sioners were to " confine their allowance of compensation to 
such cases of depredation" * * " for the acts of which Great 
Britain w2Lsfou?idto be liable hi/ stick TVibunal of Arbitration.^'* 

This bill, clear and simple in its provisioHS, was referred to 
the Senate's Committee on the Judicary, and ordered to be 
printed. A like bill, when Congress met, was presented in the 
House of Representatives and referred to its Judiciary Com- 
mittee. There was nothing in all this to excite apprehension. 

But on 22d of January, 1873, the Senate's Committee re- 
ported back the bill with an amendment, which proved to be 
to strike out the whole except the words " A Bill," and insert 
a proposition and plan entirely novel and special. It proposed 
by section 9, to permit all papers in the Secretary of State's 
office to be used and " to be given such weight as evidence as 
the court shall think just," but, by section 11, it contemplated 
new proofs of any claim admissible under that act, (without any 
sufficient definition of what was admissible,) and required all 
claims to be newly presented within six months. The 12th 
section was the strange one as to insurance. It contained several 
propositions. One of these prevented any claim for loss or dam- 
age, if the party injured had received compensation or indem- 
nity from any insurer, but if such compensation or indemnity so 
received " shall not have been equal to the loss or damage so 
actually suffered, allowance may be made for the difference." 
This was plausible, but in phrase unfortunate ; for it ignored 
or showed a departure from the well settled rules as to insured 
valuation and insurance, and invited new and perhaps exaggera- 
ted valuations and claims without limit ; such as insurers have 
found themselves unable to manage or pay in their long es- 
tablished business. If it was meant that property, only partly 
insured, should, in respect to the part not insured, be recom- 
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pensed to the owner, and not to the insurer, of-course, there 
was no objection to that ; or if the insurer had failed to pay 
the insurance, in full, (a total loss) the part not paid, or 
perhaps, the whole might be paid to the owner. This, 
however, was an error of detail ; such as might result from 
the habit of dealing with fire insurance against general damage, 
instead of marine, in which a specific part is covered by in- 
surance, which is transferred when a total loss is paid for that 
part. 

Another provision of that section was most strange. Omit- 
ting some superfluous words, it was, ^' that no claim shall be 
admissible by or on behalf of any insurance company or in- 
surer^ * * * unless siich claimant shall show to the satisfaction 
of said court, that during the late rebellion the sum of its or his 
losses in respect to its or his war risks exceeded the sum of its 
or his premiums or other gains , upon or in respect to such war 
risks. And in cases of any such allowance, the same shall not 
be greater than such excess of loss." 

The same section attempted to exclude all foreign insurance 
companies and foreign owners from any claim, however 
friendly they may have been, or in whatever amount they may 
have suffered. There was a little difference of phrase between 
foreign owners and foreign insurance companies. No insur- 
ance company could claim, *' not lawfully existing under the 
laws of some one of the United States," nor any person " not 
entitled at the time of his loss to the protection of the United 
States in the premises." These phrases suggest some fair loop- 
holes. Insurance companies may lawfully exist, unless pro- 
hibited ; and French or German companies, insuring in France 
or Germany, are perhaps, not prohibited in Indiana, but are 
lawful. The property seized and burnt by the cruisers, was at 
the time on board of " vessels of the United States," under its 
Government, and entitled to its protection, whosoever it was. 
The foreign owner may therefore justly claim. The phrase is 
so finely used, that perhaps no foreign government will com- 
plain, if indeed there are any foreign claimants. These being 
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disposed of, only insurance companies who charged war pre- 
miums and did not lose them all, were really placed under 
ban. True, they are entitled to protection, " in the premises." 
They lawfully exist by express charter, and their property was 
seized and burnt while under the protection of this Govern- 
ment, and they are generally composed of native citizens; 
but all this is not sufficient to cover the sin of charging war 
premiums ! 

The bill professed to establish a court to hear parties inter- 
ested. Was it proved to the Senate that the insurers charged 
too much ? Not at all ; there was no proof on that point, and 
no pretense of the kind. The fact of charging war premiums 
was presumed or assumed, and although some companies may 
have been ruined by losses, it was guessed that others might 
have made a saving. Were the insurers notified of this 
strange device and permitted a hearing? No; not that, behind 
their back some slanderer may have made suggestions^ but 
nothing to their face. They were assumed to be guilty, but 
graciously permitted to prove their innocence in the form of 
proving that they made nothing from war premiums. 

Those who planned this sharp contrivance were not present 
to hear the exclamations, when this project was at length an- 
nounced in the mercantile cities or abroad. Of course none 
of the contrivers took the trouble to notify the principal com- 
panies about it. Although far distant and busied in other 
affairs, insurers of course must take notice of what a com- 
mitte of the Senate proposed to do ! But cui bono f A 
friend arrived at the Capitol in Washington in time to find 
the debate progressing, it being pressed on when both Sena- 
tors from New York were out of their seats, and he could only 
ask a Senator whom he knew and happened to meet, to sug- 
gest that this war premium objection ought not to apply so 
far as the premium had been paid back to the persons who 
paid it under the mutual plan ! That it was no great harm 
to charge it and pay it back ! The answer of the Senator in 
charge of the bill to a proposition to amend to this extent 
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was met without a word of argument, by the mere expression, 
" I hope not," and his tnisty followers voted it down by a 
small majority. His "hope" was conclusive. 

The prime object of the clause affecting insurers, was to 
prevent them from being heard and from claiming and estab- 
lishing their rights before a court. 

Such object and the surrounding circumstances rendered 
all debate preposterous. One of the advocates of the bill, 
undertook to claim that he could give away the money with- 
out rule or regard to right, by his mere " sic volo, sic juheoy 
He was in his view exercising his sovereign prerogative, and 
could do as he pleased, without rhyme or reason; and the 
next step, it needed no King James to tell us, " it was treason 
to dispute about what a sovereign could do in the height of 
his power." The establishment of a court following this idea 
seemed very useless. Why have a court ? 

Here was a government, under a duty to aid its citizens in 
obtaining restitution from wrongdoers, with an award obtain- 
ed and money coming. It was establishing a court to hear 
and decide the just claims of private persons to the fund, and 
yet imposing as a condition of being heard like others, an en- 
quiry into the business and conduct of one class of persons, 
who had suffered great losses and had large claims. 

What was the principle involved in this? The denial of a 
hearing? A deprivation of rights such as were awarded to 
others ? Will any one insure if he is not to have savings 
restored and trespasses recovered except to the extent of his 
payment of losses above his receipts for premiums f Will he 
take great risks of loss, without having the right by which 
he may sometimes gain ? Certainly not ; and any attempt to 
retain and withhold his profits, or to limit his rights to a 
mere restoration of losses beyond receipts, is a blow at the 
very idea and principle of insurance, and a stab under the fifth 
rib at commerce. 

Applied to a merchant directly, it would be, you shall not 
have your rights the same as others, except so far as you 
have suffered losses by your business, beyond all receipts. 
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If insolvent or a loser, you may so far be heard and have 
your rights as to meet the loss, but no further. If successful, 
you shall have nothing for profits. Test this by applying it 
to any other party claiming payment from the Government. 
Before he be paid his per diem, his salary or contract, and 
upon his presenting a claim for it, let him be compelled to 
disclose what profits he had made for several years by his 
ordinary business. And if he has made profits from his 
general business, then deduct these from his otherwise just 
claim. It would be a fine rule to apply to government con- 
tractors generally, and if there are any in oflSce, executive or 
legislative, who make irregular profits, it would be a novel 
and patent idea to make them account for irregular profits 
(not all profits) before paying them their contract or any 
other sum due them ! But was this ever done ? Or would it 
be fair for a debtor party, to make such a condition as a pre- 
tense for holding on to the money ? 

The (Tovernment undertakes to aid the citizen in recovering 
redress from trespassers, and does so, by its tribunals abroad 
and at home. If the rule proposed is right, why not pass a 
law that no one recovering a judgment in the courts against 
a trespasser, and having the money recovered by process, 
shall receive the money until he first deducts his profits 
made in his ordinary business? That would be impartial. 
And stripped of disguise, such is the absurdity of this en- 
forced deduction. 

It would be pressing patience too far to expose its many de- 
fects as well as absurdities. 

Why should not expenses be deducted from premiums as 
well as strict losses? Why, when the premiums have 
been applied to other marine losses, by agreed rule^ should any 
inquiry at all be made by those who have no legal interest in 
the matter ? Or, when premiums are charged among associates 
by estimate, and if excessive paid back, why should the excess 
paid back be put in to impose, eajjt>os^/ac^o, a forfeiture of 
rights ? If any man feeling himself a despot and anxious to 
dictate his notions about " war premiums," instead of simply 
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following well-known rules, should be desirous of comprehend- 
ing the practical effect of such wild work, it might be easy to 
explain it. But if his design is not only to stop the ears of 
the court, but to stop his own ears also, and to prevent public 
observation, we have to take a different course. 

We might review in like manner the course pursued by the 
House of Representatives and its committee. But having 
answered the principal arguments it may be of little use. A 
nominal hearing was allowed by the committee to the counsel 
of some underwriters or to volunteers ; but it would seem as 
if the hearing was after the decision. There was no hearing 
for the mutual companies in particular, nor for those who had 
taken assignments, as to their effect or their propriety. But, 
if a hearing only excites or inflames antagonism, or if the 
whole idea of having a court is to exclude, arbitrarily, from a 
hearing upon a judicial question, a large division of claimants, 
then, of course, silence may be quite as appropriate. The 
greater part of the public debate was reported in the Con- 
gressional Globe, of 16th, iVth, and 18th of February. The 
speeches of Hon. Messrs. Myers and Potter, presented some of 
the principal points in favor of the insurers, and are well worth 
reading. The rest were chiefly invocations of party or perhaps 
buncombe ! A Connecticut magistrate once said : " We wait 
in silence and patience what may come next." Nearly all the 
representatives of the State of New York seemed to take this 
course. There was much at the heel of a long session to dis- 
tract attention and the " working members " — how small a 
proportion ! — were apparently overwhelmed with work. 

The course pursued by some appeared to be a patent con- 
trivance " how not to do it." 

The Senate's action was used (irregularly) as a great author- 
ity for the House, in regard to insurance claims^ but treated 
as of no importance on other points. 

When the two houses disagreed there was barely a chance 
to present to the Senate a remonstrance by some of the mu- 
tual insurance companies. 

So ended the first act ; or rather the several bills first started. 
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• 

One peculiarity of the argument was, that for the purpose 
of defeating insurers, it was claimed that the money all be- 
longed to the United States. The quiet answer to this — the 
logical result — was, that members of Congress had no right 
to distribute it at all ; no part of it. That argument was not 
popular at Washington, 

But for others than insurers, there was a most affecting ar- 
gument in favor of the losers, the sailors especially, and then 
the owners of vessels ! even when they had been paid for a 
total loss ! All of these it may be understood had votes and 
were supposed to live in certain districts. 

It may presently be found that the owners of cargoes and 
even insurers have some numbers, as well as influence, suffi- 
cient, at least, to have a judicial hearing and decision of a 
judicial question, without being so readily trifled with or 
mocked. 
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